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PREFACE TO THE THIRD EDI FION 

The book was originally programmed to serve as a facilitator 
to members of the legal fraternity at large and to the presiding 
officers in particular. The objective is attempted to be sustained 
and enlarged in the present edition by dividing the book in 
three parts; The Concepts^ The Skills and The Attitudes, with a 
view to bring about an all-round exposure to the different kinds 
of ideas. The endeavour has been to make available a concise 
volume, lucidly written, and easy to reach, for lighting up the 
numerous vexed and thorny problems which usually surface 
during the course of criminal proceedings and their decisions. 
The response from the reading public to the earlier editions was 
encouraging and the second edition had long exhausted but still 
the present edition took time on account of reasons beyond 
control. 

The present edition stands completely revised and remodel¬ 
led to conform to changes in the statute and growth in juristic 
thinking, and a new emphasis on Criminal Law as an instrument 
of social change has also been included. The subject and space 
of this volume did not permit a fuller discussion on legal philo¬ 
sophy and the sociology of Criminal Law, but it is hoped, 
fervently and fondly, that Judges and members of the profession 
would further like to conceptualise and theorize ideas into new 
theorems, and to activate the so-called and much professed 
passivity of Criminal Justice system. 

The charts and figures in the chapter on “Systems Approach” 
of the present edition are intended to highlight the different 
Facets of Criminal Justice system; and the exercise is intended 
to bring about an awareness that there is ever room for creativity 
and philosophisation, even in intensely familiar and known spheres 
of human knowledge. If knowledge could be represented as a 
curve, only a straight vertical line, its arrow pointing straight 
up, shall reflect constant and ongoing acquisition of ideas on a 
regular basis and any ‘tapering’ or ‘plateau formation’ in the 
curvature would betray stunted or even minus growth, where 
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unlearning exceeds positive gain. The present edition would be 
found useful in imbibing new learning. 

A new Appendix C has been added showing ordinary powers 
of the different kinds of Magistrates under the Code. This 
appendix is patterned on Schedule III of the Code of Cri. P. C., 
1898 but the need to include it in the book arose on account of 
the fact that the Code of 1973 does not contain a similar schedule. 
If the readers and the members of the legal community find the 
schedule as well as other material useful, the author would feel 
rewarded. Appendix C however is not the authoritative version 
and on account of some overlapping of powers of Executive and 
Judicial Magistrates in the Code of 1973 in respect of certain 
provisions, the appendix can only be said to be illustrative. 

The author shall be happy to hear from the readers about 
the present edition of the book and to have their evaluation so 
as to include suggested improvements in the next edition. 

My thanks are due to my respected father Sri Hari Pal 
Varshni, retired Judge, who inspired me to face and take up the 
challenge of this book and gave me seasoned advice from time to 
time and to my wife Mala, a woman welfarist, who insisted that 
law, like everything else, must have a social outlook. I must 
also acknowledge the help rendered by my Stenographers Sarva 
Sri Brij Bihari Lai Srivastava and Mohd, Islam who gave me 
ungrudging service in typing out the manuscript of this edition. 


English Club, Jaunpur 
July 19, 1981 


Dhirendra Pal Varshni 



FOREWORD TO THE FIRSl EDFFION 

I have gone through some of the Chapters of the book 
‘Criminal Trial and Judgment’ written by Sri Hari Pal Varshni. 
The arrangement of the book in various chapters collecting 
together different topics under one head is bound to prove very 
helpful not only to the students and lawyers but also to those 
who have to administer the law. I have looked through some 
of the notes and have found that they are not only accurate but 
also very lucid. 

I am sure the book will prove to be a valuable contribution 
to an important branch of procedural Jaw which, with the 
increase in crime, is daily gaining more and more importance. 


Allahabad^ 
2iul Augiii^ly 1952 


—B. Malik 

Chief Justice 



PREFACE TO THE FIRST EDITION 

There has been an abnormal increase in criminal work before 
the courts in recent years resulting in arrears in all courts inclu¬ 
ding appellate courts. Anyone with experience of such work is 
struck at the common mistakes, errors of law and procedure com¬ 
mitted by presiding officers who have been called upon to deal 
with such work, sometimes after comparatively little experience 
in the line. A little guidance to such officers can result in greater 
efficiency, better work and the elimination of avoidable errors. 
The book has been written with this aim in view. 

If it leads even in small measure to better work being turned 
out by subordinate courts, I venture to think that it would also 
lead to an ^preciable reduction in the amount of work before 
the appellate courts and react favourably on the arrears. It is 
regrettable that little thought has been given till now to this aspect 
of the matter. 

Schools for training of Magistrates have been, or are pro¬ 
posed to be established by the various State Governments, and 
there should now be little excuse for slipshod and inefficient work 
being turned out by subordinate courts and I shall feel gratified 
if this small book is of help in that direction. 

With the gradual liquidation of the landed an propertied 
classes and consequent decrease in civil litigation, civil practi¬ 
tioners can also, I think with advantage, refer to the book for 
shifting to a criminal practice. 

I am grateful to the Hon’ble Chief Justice Allahabad 
High Court for graciously finding time to go through some of the 
Chapters of the book and writing a Foreword for it. 


Svssiotis House, Sultanpur 
August 1, 1952 


Hari Pal Varshni 
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PART I 

THE CONCEPTS 



Chapter I 

THE RULE OF LAW 

*^Fiat Justitia Rout Coelum^^ 

(let justice be done^ though heavens fall) 

Juris praecepta sunt hoecy honeste viverCy alterum non laedere suum cmqut tribuere. 
[the rules of law are these—TO live uprightly, not to injure 

ANOTHER, TO GIVE EVERYONE HIS OWN] 

The rule of law is one of the most important, if not the fundamental, 
principle of modern social organisation. For, to use the words of the 
United Nations Charter, it “protects the dignity and worth of the human 
person^^. In this, the lawyers and Judges have a special responsibility. It 
is the only constructive alternative to the tyrannous misuse of power and the 
suppression of the rights of the individual. This principle even where it 
is recognised, has to be vigilantly guarded. Wherever it is not, it has to be 
fought for and made to prevail. 

“The Act of Athens^' adopted by the Congress of Jurists which met at 
Athens in February, 1956 defined the Rule of Law as follows; 

“The Act of Athens declares that the rule of law.springs 

from the rights of the individual developed through history in the age- 
old struggle of mankind for freedom ; which rights include freedom of 
speech, press, worship, assembly and association and the right to free 
elections to the end that laws are enacted by the only elected representa¬ 
tives, of the people and afford equal protection to all.^^ 

Law is the highest reason which commands those things which are 
useful and necessary and forbids what is contrary thereto. The law works 
harm to no one, does injury to no one nor does it compel any man to do 
impossibilities. The law does not allow division and differentiation of statutes 
and it is not to be violated even by the king, ruler or man in power. It is 
prospective and not retrospective and always gives a remedy and pays regard 
to equity. The Magistrates are the ministers of the law, the Judges are 
the interpreters of the law, and we are all, the servants of the laws that 
we may be free. 

The Upanishads speak of the law as below: 

“Brahma was not strong enough. He created still further the most 
excellent law. Law is the Kshatra (power) of the Kshatra, therefore, there 
is nothing higher than the Law. Thenceforth even a weak man 
rules a stronger with the help of the law, as with the help of a king. 
Thus the Law is what is called the true. And if a man declares what is 
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true, they say he declares the Law; and if he declares the Law, they 
say he declares what is true. Thus both are the same.^^^ 

Ancient Hindu philosophy and conception of justice had clearly anti¬ 
cipated the rule of law. If the Ruler disobeyed the law and did not carry 
it out, he was threatened with dire penalties in this world and the next. 
The Bhagvadgita contains the best rule for a citizen or a Judge to emulate ; 
to work without expectation of profit or reward, the work itself being its 
own reward. 

In the administration of justice, the Court as well as the counsel, who 
are in that respect officers of the Court, should be imbued with the spirit 
that the law should prevail, and no other consideration should be allowed 
to interfere. The rule of the supremacy of the law is ancient and arose in 
the sense of justice and equity given to man. It is usual in recent times 
to regard *^rule of law^' as a British conception. In ancient India a trans¬ 
cendental position had been given to the law which was even higher than 
the British conception, for the ancient Smritis, (as quoted by Sir George 
Rankin P. C.), state : 

“God having created the four classes had not yet completed his 
work, but, in addition to it, lest the royal and military class should 
become insufferable through their power and ferocity, He produced the 
transcendental body of law; since law, the king of kings, is far more 
powerful and rigid than they. Nothing can be mightier than law, by 
whose aid, as by that of the highest monarch, even the weak may 
prevail. 

Equality before the Law 

In the administration of justice, all parties are equal and nothing should 
be allowed to be done to give rise to a feeling that one party has a position 
superior to that of the other. Private communications, or communications 
in the form of private letters are totally out of place in Courts. The well 
recognised formalities of procedure of Courts must be observed. It is, there¬ 
fore, very necessary that no demi-official letters or private letters be written 
to, or be entertained by. Courts, and all communications must be in the 
usual way by means of applications made publicly in Court. 

The conception of “equality before the law^^ does not, however, involve 
the idea of absolute equality among human beings, which is a physical im¬ 
possibility. Equality before the law means that among equals the law should 
be equal and should be equally administered and that the like should be treated 
alike. The inhibition of the Article in the Constitution that the State shall 
not deny to any person equality before the law or the equal protection of the 
laws was designed to. protect all persons against legislative discrimination 


1. From the Brihsdaranyaka Upanishad. 
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amongst equals, and to prevent any person or class of persons from being 
singled out as a special subject for discriminatory or hostile legislation. 

A Legislature empowered to make laws on a wide range of subjects 
must of necessity have the power of making special laws to attain particular 
objects and must for that purpose possess large powers of distinguishing and 
classifying the persons or things to be brought under the operation of such 
laws, provided the basis of such classification has a just and reasonable relation 
to the object which the legidature has in view.^ 

Equality before the law and equal protection of the laws include the 
conception that the law being what it is, its appUcatij»n should be universal 
in every case which answers the description of the legislation. 

What is Law ? 

The term law in its widest sense includes any rule of action, that is to 
say, any standard or pattern, to which actions (whether operations of nature 
or the acts of rational agents) are or ought to be confirmed. 

Blackstone said, ‘^Law in its most general and comprehensive sense 
signifies a rule of action and is applied indiscriminately to all kinds of action 
whether animate or inanimate, rational or irrational.*^ 

‘‘Law is either universal or special. Special law consists of the 
written enactments by which men are governed. The universal law 
consists of those unwritten rules which are recognised among all men.** 
Aristotle, Rhet. 1.10. 

“Natural law which is observed equally in all nations, being 
established by divine Providence remains for ever settled and inevitable, 
but that law which each state has established for itself is often changed, 
either by legislation or by the tacit consent of the people.** Justinian 
Institutes, 1,2,11. 

“Every law is a gift of God, and decision of sages.**— Demosthenes. 

“Law is the command of a sovereign, containing a common rule of 
life for his subjects and obliging them to obedience .**—John Erskine. 

“A law is a command which obliges a person or persons to a course 
of conduct.**— Austin. 

“Coercion is a weapon of law which law has forged, but it is not the 
basis of law .**—De Montmorency. 

la. Din Dayal v. State, 1956 AIJ pages 
276 & 277. 

2. Gujral v. C. G. Desai, AIR 1974 SC 
2116; Latji Dubey v. Union of India, 

AIR 1974 SO 252; StaU of U. P. v. 

Sughar Singh, AIR 1974 SC 423; 

General Manager, Central Railway v. 

Sidhdhanti, AIR 1974 SC 1755; E. E. 

IE C. Ltd. V. State of West Bengal, AIR 
1975 SC 266; Union qf India v. P. 


Match Works. (1975) 1 SCO 305, 
Dharamdas v. State of Punjab (1975) 
see 343; Anant Mills v. State of 
Gujarat, (1975)2 SCO 175; 5?. S. Misra 
(Dr) V. StaU of U. P., 1974 AIJ 32; 
1^. C. F. /. Ltd. V. Sat^thy Bros., AIR 
1975 Orissa 132 ; P. C. S»thi v. Union 
of India, AIR 1975 SC 2164. But see 
junta Singh v. State of Rajasthan, AIR 
1975 SC 1436. 
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'‘Law is the body of principles recognised or enforced by public and 
regular tribunals in the administration of justice/^— Pound, 

"Law is that portion of the established thought and habit which 
has gained distinct and formal recognition in the shape of uniform rules 
backed by the authority and power of Government/’^— Wilson, 

"Law is the system of rights and obligations which the state en¬ 
forces/^— Green. 

"The law of the state of any organized body of men is composed of 
the rules which the courts—that is the judicial organs of that body - lay 
down for the determination of legal rights and duties/^— Gray. 

"You will not mistake my meaning or suppose that I depreciate one 
of the great humane studies if I say that we cannot learn Law by learning 
Law. If it is to be anything more than a Just technique, it is to be so 
much more than itself; a part of history and sociology, a part of ethics 
and a philosophy of life,— Radcliffe. 

A conviction of recent has been growing .in juristic thinking that law 
must, especially in contemporary conditions of articulate law-making by 
legislature, courts and others, respond to social change if it is to fulfil its 
function as a paramount instrument of social order. The traditional 
reluctance of English thinkers-'-not shared by men like Dicey or Maitland— 
to analyse and rationalize the effect of social changes on contemporary law, 
as distinct from legal history, is reflected in Professor H,L A. Hart^s question 
as to whether the picture of the impact of recent economic and social changes 
upon English law was "drawn too soon^^.^*^ It is certainly a complex challenge 
as to how far it could be possible to be either adequately informed or to be 
sufficiently objective in an evaluation of the impact and effect of social change 
on the contemporaneous legal system, governing our lives as citizens. A 
comparative analysis and reflections of the inter-relation of the law and the 
society and the inter-play of legal and social change, against the background 
of different political systems and social pressures is now on the increase and 
seems to have since become a fashionable past time for legal philosophers. 
The multi-pronged social, behavioural and sociological facets of our time 
project a complexity of challenges to which the law community must respond, 
and which could not be ignored by pretending that they are not the lawyer^s 
domain, but that of the parliamentarian, the sociologist, the economist or 
bureaucrat. The recent emphasis as reflected in the writings of Donald 
L. Horoqitz /c James Willard Hurst Edmond Cahn Alexander M. 
Bickei:^^ Jerome Frank Raoul Berger and Ronald L, Akers & 


2a, Lord Radcliffe : The Law and Its 
Compass (1961), 92, 93. 

2b. The Concept op Law, Oxford Press, 
1975. 

2c. The Courts & Social Policy, 1977, 
2d. Law & Social Order in United 
States. 

2c. CoNPRONTiNo INJUSTICE, Llttlc Brown 
and Company, Boston, Toronto and 


The Predicament of Democratic Mont 
FefTer and Simons Inc., New York. 

2f. The Supreme Court and the Idea 
OP Progress, Horper & Row, New 
York, 1970. 

2g. Law and THE Modern Mind, Stevens 
& Sons Ltd., London. 

2h. Government by Judiciary, 1977, 
Harward University Press, 
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Richard Hawkins is on the creative and moulding power of the law and it is 
being increasingly realised that the Judges can and do sculpt a new face to 
the nation. These questions are being asked more frequently than ever in 
the past and to use the words of Hon^ble Mr. Justice V. R. Krishna Iyer 
from the Report of the Expert Committee on Legal Aid, Processual Justice to 
the People, May, 1973, Government of India, ‘‘the Judges are being judged"' 
and the present day state of affairs could be described as the courts being in 
crisis, docket-logged and fatigued. Recent opinions of jurists contemplate a 
kind of activist participation of Judges in social management against their 
traditional passivist role. The emphasis is on problem solving rather than 
mere redressal of grievances. 

We are however only concerned here with the criminal law, the law of 
the state or of the land, which term, of course, includes the criminal laws 
governing the citizen of that State and land. This is law in the strictest 
and original sense of the term, all other applications of the term being derived 
from it by analogical extension. 

The law may, therefore, be defined as the body of principles recognised 
and applied by the State in the administration of justice. In other words, as 
Salmond says, the law consists of the rules recognised and acted on by Courts 
of justice. 

Laws are generally framed by the legislature of a state or country but 
all law is not made by the legislature. In England more law is to be found 
in the law reports than in the Statute book. We follow the same pattern 
though there is an abundance of Statute law in this country. All law, 
however made, is recognised and administered by the Courts and only rules 
of law are so recognised and administered. The true nature of law can only 
be ascertained from the decisions of the Courts. 


In the popular image of law, criminal law continues to occupy a signi* 
ficant place because of the headline importance of the sensational criminal 
trials and emotional excitement caused by cases of murder, rape or treason. 
The state of criminal law continues to be a decisive reflection of the social 
consciousness of a society. What kind of conduct an organized community 
considers, at a given time, sufiiciently condemnable to impose official 
sanctions, imparing the life, liberty or property of the offender, is a yardstick 
of the moral and social thinking of a community. Criminal law, thus, is 
sensitive to changes in social structure and social thinking. The purpose of 
criminal law has best been formulated by Wechsler ;*j 

“The purpose of the penal law is to express a formal social con¬ 
demnation of forbidden conduct, buttressed by sanctions calculated to 
prevent it." 


2j. * ‘ ne Orit$ria tf Criminal ResponsHiUty' * 
22 Un. of Chiaigo L. R., 374 (1955). 


2i. Law & Couttrol in Socubty, Pemtice 

Hall. 
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Different societal formations and sociological settings would give different 
answers to the following three formulations projected by this dehnition: 

Firsty what kind of conduct is •‘forbidden'^? 

Secondy what kind of social “formal social condemnation^^ is considered 
appropriate to prevent such conduct ? 

Thirdy what kind of sanctions arc considered as best calculated to prevent 
officially outlawed conduct ? 

Changes in moral, social and philosophical thinking, societal structure 
and transition from a rural, self-contained, and relatively sparsely populated 
society, to a highly urbanized and industrialised settings, besides development 
in Science, Biology and Medicine, influence the pace of criminal law in many 
ways. 

Dispensation of Justice and the Judge 

However much one may think out which procedure to adopt, the 
essential factor in speedy and inexpensive justice is not the machine but the 
man who runs it. It is the quality of the presiding Judge that makes for 
the quality of justice that is dispensed. It does not depend either upon the 
cutting out of some complexity of procedure or on injuctions to the judiciary 
to make haste.® 

Before a person could be qualified to dispense justice, he should receive 
both basic as well as legal educ«ition. He must also possess character. 
Wealth, social position or the like are no disqualifications for the post of a 
Judge. 

Political considerations also should have little weight in the selection of 
Judges and it may result in a deplorable situation, if ministers alone were 
to have the last word in such appointments. A body of men elected for other 
considerations cannot be expected to dispense fair and unbiased justice,^ and 
it should be in the hands of the judiciary alone to appoint judges instead of 
the Executive. There must be a flow of well trained men who have imbibed 
the spirit of a great profession, and if the judiciary is to be independent, 
the salaries of Judges must also be fixed at a reasonable figure and be not 
subject to reduction at the pleasure of the executive and their promotions not 
liable to be interfered with by the latter. There can be no real freedom 
without the rule of law and no real rule of law without an independent 
judiciary to enforce it.® 

The Judge and his task 

The Judge or the Magistrate should naturally approach his task, as a 

3. Sri C. K. Daphtary, the then Advo- 4. Mr. Justice G. D. Khosla criticising 

cate General of India, in an address the Panchayats. 

to International Legal Conference. 5. F. B. Chakarberty, C. J., Cal H C. 
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sacred duty or trust and discharge it regardless of fear or favour, and to the 
best of his knowledge and ability try to do justice between man and man, 
between one party and another, between the citizen and the State. The 
more learned in law he is, the better he is equipped for his work. Law is 
however such a vast subject these days that one should not fight shy or feel 
ashamed to acquire new knowledge wherever available. A keen desire to do 
justice on the part of the Judge or Magistrate may sometimes compensate 
for certain defects or irregularities. 

The terms of the oath administered to a Judge when taken on his first 
appointment are simple and explicit,.... “shall perform my duties to the 
best of my knowledge, ability and judgement^% and these should symbolise the 
faith of a Judge. He must keep rigidly to the mandate of his conscience, 
that priceless and unfailing apparatus of self scrutiny which never sanctions, 
any discrimination between man and man. He must become oblivious of 
all social and conventional alignments, and in an equal degree, of all his 
personal tics and leanings and if between these on the one hand and his 
judicial obligations on the other, he smells the slightest clash, he should 
eschew the one and bow to the other. 

He must speak out his thoughts in grim detachment and fearless words. 
He must, however, be explicit and as far as possible confine himself to the 
matter in hand. After some time he easily adapts himself to his role and 
hh creed drives him into one appointed channel leaving him helpless to 
think otherwise. Haste and passions should be avoided as also discourtesy 
and obstinacy, neither should the Judge care for the plaudits of the populace.® 
The Judge should not only do justice but should create a feeling among 
litigants that there has been dispensation of justice, without fear or favour, 
affection or ill-will. 

Dr. Kailash Nath Katju, an eminent jurist, writing on an “Ideal Judge^^ 
says, “What we require on the Bench is a Judge who would, without any 
bias one way or the other, pursue truth without any concern as to where it 
would lead him to. Whether to the conviction or to the acquittal of the 
accused should be a matter of utter indifference to the Judge. 

Every one has his own conception of an ideal Judge, An absolute ideal 
judge does not exist. The picture varies from painter to painter. 

It is the duty of a Judge to decide according to facts alleged and proved 
after taking the circumstances of the case, also into consideration. It is his 
province to administer the law, not to make laws. A Judge is not bound 
to explain the reason of a sentence but he ought to be obedient to the law, 
for judgments are, as it were, the words of law and are received as truth. It 
is the duty of the Judge to succour innocence. A Judge is condemned when 


6. Mnstaq Ahamad, J. on Outlook of a Juigo, 
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a guilty person escapes unpunished. It is punishment enough for a Judge 
that he has God as his avenger. 

A Judge cannot punish an in jury done to himself nor could he be a 
witness in his own cause. To a Judge exceeding his office, there is no 
obedience, and judgment given by an improper Judge has no force. 

English Judges and the Law 

The English system of administration of justice which has well flourished 
till now in this country, did not emphasize the necessity of researches into 
the law or its administration. In due course when we evolve our own system 
even after assimilating the British system, improvement may l^e made in 
that direction. As observed by Sir Alfred Thompson Denning, Lord Chief 
Justice of Appeals: 

“The Judges of England do not consider it their duty to make 
researches into the law. They proceed on the fiction that the law is 
already known to them. They carry it in their breasts, if not in their 
heads, and they expound it, when necessary, for the information of the 
Bar. They insist, however, that it is for the Bar to draw their attention 
to any precedents which have any bearing on the matter, so that they 
may not expound the law differently from their predecessors or their 
contemporaries. They require every Barrister in a case to refer them 
not only to those cases which support his side but also to those which are 
against him. Then having debated the point in open Court, the Judges 
lay down the law under the thinly veiled pretence that they are not 
making new law but only expounding the old.^' 

With the promulgation of a new constitution and the spate of laws 
which have followed within the last few years in this country, this fiction of 
the English law is hardly applicable and law is acquiring an activisit role in 
country's development. 

Deportment in Court 

The behaviour of the presiding officer in Court should be beyond 
reproach in carrying out his duties with tact, firmness and dignity. While 
judges should be careful not to offer discourtesy or insult to the professional 
ladies and gentlemen who appear before them, counsel should also recognize 
their responsibility and their duties towards the Court and to the public and 
should endeavour by their conduct to prevent any unpleasantness, and avoid 
provoking the Court to offer discourtesy.’ 

Some High courts are of opinion that latitude should be allowed to a 
member of the bar, insisting in the conduct of his case or upon his question 
being taken down or his objections being noted, where the Court thinks the 
question inadmissible or the objections untenable. There ought to be a spirit 
of give and take between the Bench and the Bar in such matters.^ 

7. Nibaran Chandra v. Emperor, AIR 1917 8. In re Dattatraya Venkatesh, 1 Cri LI 

Pat 437 (438): 18 Cri IJ 670 (671), 612(613): 6 Bom L R 541, 
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No Judge or Magistrate should try or commit for trial any case in which 
he is a party or in which he is personally interested ; nor should he hear an 
appeal from any judgment or order passed or made by himself.® Thus an 
oflScer who directs the prosecution of a person upon consideration of in¬ 
formation furnished to him is disqualified from trying that person as a 
Magistrate. This rule of propriety is based on the legal maxim that no one 
should be a judge of his own cause. In propria causa nemo index sit. 

The Criminal Procedure Code also provides that a public servant having 
any duty to perform in connection with the sale of any property shall not 
purchase or bid for the property and the pleader who practices in the Court 
of any Magistrate shall not sit as a Magistrate in such a court or any court 
within the jurisdiction of such court, unless he gives up practice on his 
appointment.^® 

A Magistrate should not conduct himself unpleasantly towards persons 
brought before him for trial or their legal advisers and it is highly impro¬ 
per for the court or for persons in charge of the prosecution to intimidate 
either the accused or the pleaders appearing for them.^® At the same time 
the presiding officer should, as observed by Sir Cecil Walsh, a former Judge 
of the Allahabad High Court, **keep the reins in his hands^' pulling 
up witnesses or counsel where they tend to be irrelevant or to go out of 
hand. 


Though a witty interlude in Court is sometimes helpful in relieving 
tedium and enlivening proceedings, it should rarely find a place in the order 
or judgment. As observed by Bacon : 

*‘The Judge or the Magistrate should aim more at being learned 
than witty, reverent than plausible, and advised than confident.^^ 


The Court and the Executive 

The executive should not only subscribe to the view that the law should 
prevail, but should also do nothing which would in the slightest degree 
detract from the supremacy of the law, for courts of law are only to expound 
the law and all good government is based on the rule of law. 

The attitude to be expected of the Executive towards the law of the 
land and towards those who have the duty to expound it, has more than 
once been referred to in recent times by the higher courts in Great Britain 
and in this country. Nothing should be done by the S^^ate, which may tend 
to bring the authority or the administration of law into disrespect. The 
court has to discharge the function of deciding, whether the statutory man¬ 
date had been exceeded, and nothing should be done to make it difficult 


9. See. 479 Cr PC. 

10. Secs. 480 & 481 Cr PC: ILR 30 Bom 
490 


11. Mannargan v, En^tm» AIR 1925 Mad 
1153: 27 CriLJ 83. 

12. InreBadureddUhmmi Mad 424: 
ILR 44 Mad 916: 28 Cri LJ 588. 
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or impossible for the proper court to act as umpire on the issues involved, or 
to undermine the authority of the court as the protector of the rights which 
are guaranteed to the citizens by the law of the land. 

Sometimes, it is easy for the administration by executive action, to cir¬ 
cumvent the court^s judgment but as remarked by Lord Reading, Lord Chief 
Justice of England in The King v. Speyar^^. 

“Although it may be interesting and useful for the purpose of test¬ 
ing the propositions under consideration, to assume the difficulties 
suggested by the Attorney-General, none of them would in truth occur. 
'This is the king^s court; we sit here to administer justice and to inter¬ 
pret the laws of the realm in the King^s name. It is respectful and 
proper to assume that once the law is declared by a competent Judicial 
authority, it will be followed by the Crown. 

In another case, the Privy Council on an appeal from the Supreme 
Court of Canada had occasion to scrutinise the conduct of the Government 
of Nova Scotia 

“It is the duty of the Grown and of every branch of the executive, 
to abide by and obey the law. If there is any difficulty in ascertaining 
it, the Courts are open to the Crown to sue, and it is the duty of the 
executive in cases of doubt to ascertain the law, in order to obey it, not 
to disregard it.^^ 

It was observed by Harris J. of the Calcutta High Gourt^®: 

“It is a well known principle of law that abuse of power is no exer¬ 
cise of power and it has been repeatedly held with the approval of the 
Privy Council that an order made mala-hde under powers given by an 
Act, Ordinance or Rule is no exercise of such power.^' 

A Full Bench of the Calcutta High Court observed^®: 

“If it should happen that interference is attempted by persons in 
authority in the trial of cases by judicial officers, it is the duty of those 
judicial officers affected, whether they be District Magistrates or Magis¬ 
trates, subordidate to them, or any other judicial officers, at once to resist 
firmly any pressure or influence. Further, it is the duty of those officers 
and Judges affected, to inform the High Court at once so that the High 
Court may deal with the matter and take steps to protect them in the 
faithful discharge of their duties in the administration of justice. The 
High Court, which has been put in an independent position under the 
constitution, will devote all its power to protect those who are subjected 
to such wrongful and illegal interference.^^ 

Disputes have to be decided on the merits in accordance with the law 
and procedure which has been prescribed by the Legislature. It is highly 
improper for any Magistrate or any presiding officer of a Court to invite 

li. 1916, 1 KB 595 at p. 610. Gupta v. Province of West Bengal, 1949 

14. EasUm Trust Company v. Mackanzia ILR 2 Cal 94 at p. 141. 

Mann & Company Limited, 1915 AC 16. Per Derby-Shire C. J, Kundkar and 
750 at p. 759. Lodge, JJ. Fo/Zard v. Satiya Gopal, 45 

15. In the Full Bench case of S. P. Das Cri IJ 224 (FB); AIR 1943 Cal 594. 
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subscriptions to public or charitable funds from anybody appearing in the 
Court either in ths capacity of a party or a witness, or professionally, or to 
entertain suggestions made by anybody else that donations should be accept¬ 
ed from such. The “dropping^^ of a proceeding by a Magistrate, on one 
of the parties agreeing to make a donation to the war fund or such other 
purpose, is illegal.^’ 

The Court and the Parties 

Section 197 of the Code of Criminal Procedure 1973 suflSciently protects 
the presiding officer of a court, if accused of any offence alleged to have been 
committed by him, while acting or purporting to act in the discharge of his 
official duty and no Court can take cognizance of such offence except with 
the previous sanction of the Government. But the words “accused of any 
offence alleged to have been committed while acting or purporting to act in 
the discharge of his official duty^®^^ had been the subject of conflicting inter¬ 
pretations earlier. Some courts had taken the view that this clause has 
merely a temporal significance and the Government servant was protected, 
if he committed the offence during the time that he was discharging his 
official duties. The controversy was set at rest by a decision of the Privy 
Council.^® The Judicial Committee observed : 

“A public servant can only be said to act or purport to act in the 
discharge of his official duty, if his act is such as to lie within the scope 
of his official duty. Thus, a Judge neither acts nor purports to act as 
a judge in receiving a bribe, though the judgment which he delivers 
may be such an act: nor does a Government medical officer act or pur¬ 
port to act as a public servant in picking the pocket of a patient whom 
he is examining, though the examination itself may be such an act. 
The test may well be whether the public servant, if challenged, can rea¬ 
sonably claim that what he does, he does in virtue of his office, 


Thus, where a Munsif or a Magistrate goes out of his way and abuses a 
party or gratuitously makes defamatory statements against a party, while 
the hearing of a case is going on, he cannot be said to have done an act 
wliich lay within the scope of his official duties, especially when the making 
of the statements has no connection with such duties. In a Calcutta 
case, it was held that in such circumstances no sanction under Section 197 of 
the Code of Criminal Procedure was necessary to file a complaint.®® Simi- 
larly no sanction of the Government is necessary for the prosecution of a 
public servant, charged under Section 161 of the Indian Penal Code with 
accepting a bribe.®^ 


Where a Judge informs the accused of such acquaintance as he had with 
the complainant and certain members of his family and asks them whether 

17. 43 20. N. B. Chakraoariy v. Hinndra Nath 

ID ILR 1949, 2 Cal 61. 

18. S. 197CriPOcl. (I). 21. P. N. Myogi v. TTu King, ILR 1949, 
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they have any objection to being tried by him and thereafter holds the trial 
with the express consent of the accused, they cannot upon their conviction, be 
heard to say in appeal that the Judge ought not to have tried the case. 

At the same time, if the Judge^s relations with one of the parties to a 
case have been such that he feels some embarrasment in trying it unless the 
other party consents to his doing so, it is better, in the interest of both the 
appearance of a fair administration of justice and the Judge himself, that he 
does not try the case than that he relieves himself of the embarrasment by 
asking for and obtaining such consent.^^ 

Duty of Courts 

The law has placed the duty of the Courts very highly on the criminal 
side. The Court should be a shield for the innocent and a sword for the 
guilty but it should be primarily the former than the latter.^^ Even if an 
accused person does not claim the protection of the Court but is ready to 
forego his liberty, the Court should not accommodate the accused, if no 
offence is proved but should rather protect the tax-payer.^^ 

As observed by Suba Rao and P. Ayyar, JJ. in a Madras Case®® : 

*‘If confessions constitute the best evidence, as a person may 
reasonably be assumed not to admit facts detrimental to his interests, 
they may also retard the progress of justice as there is ample scope for 
abuse in the hands of unscrupulous witnesses, over-zealous officers of 
state, and, in exceptional cases, of the accused themselves, dominated by 
the idea of self-immolation actuated by design or hallucination or even 
mental defects.'^ 

It is the duty of the Judge or the Magistrate to be solicitous in the 
interest of the accused as also of police to discover the truth and not simply 
to obtain evidence for securing a conviction.®* The Judge should not allow 
the Criminal Court to be used by parties for enforcing civil claims.®’ 

It is not the duty of a court to fill in the gaps in the prosecution cases,®* 
nor should it be prejudiced by the previous conviction of the accused but 
should give him an opportunity to explain the case against him.®* A Court 
should not minimise the gravity of the offence to justify a summary trial.*® 

Function of a Judge 

Judges and Magistrates should find the law as it is, and should not 
arrogate to themselves the prerogative of mercy.*^ It is more important for a 
Judge to see that proper procedure is observed rather than that the case is 

22. Sunil Chandra Roy v. The State^ ILR 26. ILR 55 All 379: 1933 ALJ 590. 

1955 (Cal) 1303. 27. ILR 55 All 562. 

23. For Young, J. 1933 AU 401. 28. AIJ 1931 All 609. 

24. Per Kendell, J. ILR 55 All 857 : 1933 29. ALJ 1930 All 17. 

AIJ 1112. 30. ILR 51 All 540: 1929 AU 340. 

25. /iiffV.AVi^tafi, ILR 1951 Mad 535. 31. ILR 9 Pat 474: AIR 1939 Pat 247. 



I] 


RULE OF LAW 


15 


disposed off promptly.** And even to save public time a Judge should not 
take upon himself the role of a prosecutor. Very wide powers are given to 
Courts as regards the examination of the witnesses and the accused^ to 
enable them to find out the truth. Under the Evidence Act, a Judge may 
put any question in any form to a witness or to an accused, at any stage but 
care should be taken, not to put such questions which may prima facie 
prejudice the accused in his defence, for it is necessary not only that justice 
be done but that it may seem to be done.** 

Judges, right to put questions to witnesses 

While the right of the Judge under Section 165 of the Indian Evidence Act 
to put questions to witnesses and parties is wholly unlimited and it is his duty 
to exercise the right in order to clarify a point left obscure or to elucidate a 
point intentionally avoided or to prevent a witness being unfairly misled and 
generally to elicit the truth, he must so put his questions as not to create an 
appearance of his having descended into the arena, so frame them as to 
maintain an appearance of a perfect judicial balance in form and so time 
them as not to interfere unduly with counsel and make effective examination 
or cross-examination impossible or difficult. No retrial can be ordered on the 
ground of over-interrogation by the Judge in the absence of proof of subs¬ 
tantial prejudice. 

It is not correct to say that there cannot possibly be any cross-examina¬ 
tion of a witness on replies given by him to questions put by the Judge under 
Section 165 of the Indian Evidence Act. Subject to leave of the Court, the 
section expressly provides for such cross-examination.®* 

It is not the true function of a Judge to assume to himself the duties and 
obligations of counsel by taking witnesses entirely into his own hands and 
examining and cross-examining them, though if counsel on either side does 
not discharge his function satisfactorily, the Judge must fill up the lacunae. 
A bench of the Bombay High Court consisting of Chief Justice Chagla and 
Bhagwati, J. criticising Desai, J. of that Court, laid down :** 

“When the Judge does so, his vision is liable to be blurred by the 
dust of the conflict and he unconsciously deprives himself of calm and 
dispassionate judgment. No weight can be attached to the observation 
of the Judge as to demeanour of witnesses in such a case.^^ 

Should a Judge come prepared with a case 

This is a vexed question on which different views are held and are 
sometimes strongly expressed. When pending files were light and cases were 
few and far in between with ample time allowed for debating controversial 

32. ILR 10 Lah 223: AIR 1929 Lab 382. 34. Suml Chandra Ray v. The State, ILR 

33. A. H. Jama, AIR 1948 PC 63: 1948 1955 (Cal) 303 & 306. 

AIJ 174. 35. Uusuf Abbot V. Bhagwan Das, ILR 

1950 Bom 111. 
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points in Court and there was little case law to fall back upon, it was not 
very necessary for a Judge to have looked into the record before hand and 
judicial ignorance on the facts and circumstances of a case was even consider¬ 
ed praiseworthy. In the changed set up and in face of pressure of work at 
present, it is of doubtful value. For the trial Judge to have an idea as to the 
case he was going to try and for an appellate Judge to have an idea as to the 
questions which are likely to be argued before him, would greatly facilitate 
their task and sometimes save public time. Where counsel is not so ex¬ 
perienced in his work, the Judge can guide and even assist him on the one 
hand as also preclude unnecessary divergence on the other. It must, however, 
be kept in mind that the Judge must not form any definite conclusions from 
such pre-trial perusal of the record and should be ready and prepared to 
follow the trend of counsels argument and to defer his conclusions till after 
the argument is over. It should serve as an opportunity to remove doubts 
rather than to obstinately stick to one's view. 

The writer recalls that sometimes when a particular counsel was not 
available and the bench was pressed for time, a brilliant Judge like Sir S. M. 
Suleiman, sometime Chief Justice of the Allahabad High Court, even dictated 
a provisional judgment in Court but always gave an opportunity to rehear the 
case, if counsel subsequently appeared and invariably corrected his conclusions 
in the provisional order if this was necessary. 

Some Canons of Judicial ethics 

No hard and fast ethical standards can be laid down to act as a guide, 
but certain principles must govern the personal conduct of a Judge or 
Magistrate in the administration of his high and sacred office. 

Courts exist to promote justice, and thus to serve the public interest. 

A Judge should avoid unconsciously to fall into the attitude of mind that the 
litigants are made for the Courts instead of the Courts for the litigants. 

A Judge should be prompt in the performance of his duties, and should 
always be mindful that habitual lack of punctuality justifies dissatisfaction 
with judicial administration. 

He should not tolerate abuses and neglect by clerks and other assistants. 

A Judge should be courteous to counsel especially those who are young 
and inexperienced, and also to all others concerned. 

He should criticise and correct unprofessional conduct, and if adverse 
comment is not sufficient, he should report the matter to the proper disciplin¬ 
ary authorities. 

Trustees, receivers, commissioners and guardians appointed by the Judge 
should have the strictest probity and impartiality and should be selected 
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solely with a view to their character and fitness. He cannot get rid of his 
responsibility by the consent of counsel. 

A Judge may properly intervene to promote expedition and prevent 
unnecessary waste of time, but he should bear in mind that his undue inter¬ 
ference, impatience or participation may tend to prevent the proper presenta¬ 
tion of the cause. He should avoid interruptions of counsel in their arguments 
except to clarify his mind, and he should not be tempted to, the unnecessary 
display of learning or a premature judgment. 

A Judge should discourage ex parte hearings of cases or applications for 
injunctions and receiverships; he should act only when the necessity for quick 
action is clearly shown. 

In view of the rapidly increasing volume of reported cases. Judges should 
curtail the length of their judgments and except in cases of conscientious 
difference of opinion on fundamental principle. Dissenting opinions or 
verbosity in reasoning should be discouraged. 

He should not seek to do what he may personally consider to be 
substantial justice in disregard of the general law. 

He should conform to a reasonable standard of punishments and should 
not seek popularity or publicity by exceptional severity or undue leniency. 

He should refrain from all relations which tend to arouse the suspicion 
that such relations warp or bias his judgment. It is not necessary that he 
should live in retirement or seclusion. It is desirable that he should mingle in 
social intercourse, and continue his interest in or appearance at meetings of 
members of the bar. 

The Court and the Counsel 

The Courts are the bulwark of freedom and both the Bench and the Bar 
sustain the fabric of that bulwark. For the successful working of the system 
of administration of justice, each must have a healthy respect for the other. 

Under the British system the prestige of the Courts rested on its dignity 
and the respect tendered to it by the public and other departments of the 
Government, and the Bar which assists the Courts in the administration of 
justice shares in that glory. Under that system sometimes undue stress is 
laid on the dignity of the Bench as is evidenced by the honourofics used in the 
address to the Judges but this has its good points and makes the administra¬ 
tion of justice calm, smooth and dignified. But this should not lead the 
presiding officer to forget that those appearing before him are entitled to an 
equal courtesy and consideration. Exhibitions of temper in an exhalted office 

36. Based on certain suggestions of the p. 13, Journal section. 
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are out of place and the Judge should, while endeavouring to conscientiously 
administer impartial justice, give a patient and courteous hearing.®^ The Bar 
on its side should not forget that an advocate^s duty when appearing in a case 
is not simply to win the case for his client at any cost but also to assist the 
Court in the administration of justice. 

Counsels duty towards Court 

(i) A lawyer should be straightforward and respectful and should not 
try to create breeze in Court. He should assist the Judge in the performance 
of his duty. 

(it) He should never try either to mistake facts, or mislead the Court. 
His argument should be pointed, clear, precise and concise. He should try 
to win the confidence of the Court. 

(tit) He should have also strong sense of humour and pleasing manners, 
to relieve the otherwise dull and drab atmosphere of law Courts. 

(to) Oration has very little place in sound and able advocacy. As in 
the past, so in the present, the Bar takes a direct and responsible part in the 
creation and development of our law by legal decisions. A lawyer should 
be regarded as a co-operator in the search for truth, and he may be, and 
ought to be, a powerful instrument for the administration of justice. 

(v) He should always remember that precedents are more eflScacious 
than arguments; {Validiora Sunt exempla quam Verba; of plenius opere docctur 
quam voce)^. Even if there is any decision against him, it is the duty of the 
lawyer to disclose it. He may later on distinguish it on the facts of a 
particular case, or even contend that the decision does not lay down sound 
law. If he does so, he will win the esteem of the Judge. 

(w) Above all, he must be tactful. What exactly is meant by tact? 
Essentially it is thoughtfulness or consideration for others. 

The function of the Gouneel 

A lawyer has a delicate task to perform in a Court of law, on one hand 
his duty is to his client and on the other his overriding duty is to the Court. 
He is an oflScer of the Court but he is not clothed with any official power. 
He has, however, in his hand the key, if properly used, to quicken the cons¬ 
cience of the Court, which wields the power. Sir John Simon said, 
‘‘The duty of the Advocate is to help the Judge in ascertaining the truth.^' 

A lawyer is bound by certain Codes of etiquette. The Code of Ethics 
is to be found in the noble traditions of legal profession. If a lawyer is 
merely a money-making machine, he is really a curse to society. In the 

37. Emp, V. Kailash J^ath Agarwat, 1947 38. 1956 AIJ 65 and 66. 
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memorablewordsofDaniel Webster,‘‘Legal profession is good if practised 

hi the spirit of it; it is damnable fraud and inequity when its true spirit is 
supplied by a spirit of mischief-making and money getting/" 

It is related that when King Peter visited England in 1698 and saw 
lawyers in their robes and wigs arguing cases in Westminster Hall, he ex¬ 
claimed : “In my Empire I have two men learned in law and I shall hang 
one of them as soon as I return home/"®® 


An advocate is bound to conduct himself in a manner befitting the 
high and honourable profession to whose privileges he has been admitted; 
and if he departs from the high standards which that profession has set for 
itself and demands of him in professional matters, he is liable to disci¬ 
plinary action/® 

An advocate practising the Law is under a triple obligation. An obliga¬ 
tion to his clients to be faithful to them unto the last, an obligation to the 
profession not to besmirch its name or injure its credit by anything done 
by him, and an obligation to the Court to be and to remain a dependable 
part of the machinery through which justice is administered. The clients 
are entitled to be protected from an advocate who is likely to betray them; 
the profession cannot afford to have a member who fails in keeping to the 
required standard of conduct; and the Court cannot overlook breaches of 
professional faith/^ 

Sri K.M. Munshi a lawyer of eminence while Governor of Uttar Pradesh 
in his Address to the U, P. Lawyers" Conference in December, 1956 at Agra 
observed : 


“A lawyer, to be an artist in the profession, should possess four 
essentials: (i) the capacity to draft in accurate and precise language; 
(it) a mastery of legal principles, unclouded by vapoury case-law; 
(m) an insight into human relations; and (tv) ceaseless effort to 
discover the truth, that is, the true motive, the true sequence of events 
and a true and unvarnished marshalling of facts, to which alone the 
principles of law could be applied. This requires a disregard for the 
cheap arts which gain temporary success like cleverness, sharp practice, 
fawning on the bench or bullying the witnesses, which the ignorant 
associate with a successful lawyer. More than that it requires great 
fearlessness; the courage not to be afraid of the client or the judge.^' 

The basis of this art is not mere intellectual accomplishment but a 
moral quality, the zest to discover and establish the truth and to be straight¬ 
forward in one"s dealings with the client and the Court: for they alone 
command respect and conviction; no cleverness, no studied eloquence, no 
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persuasiveness can be its substitute. In pursuing this art, you must not 
forget the mission of the lawyer. He is the defender of the innocent; the 
regulator of social relations; the vindicator of truth and the upholder 
of law on which the stability of life rests. Very often he is the father 
confessor, to whom people come in their difficulties; sometimes the legis¬ 
lator who helps legislatures to regulate social progress; and finally, one who, 
both as a practitioner and as Judge, maintains the stability of democratic 
society through the rule of law. 

Duty of the Prosecution 

In case of doubt about the guilt of accused it is not the duty of the 
prosecution to do its best to obtain a conviction.It is for the prosecution 
to prove the guilt beyond reasonable doubt, the onus does not shift to the 
accused.^® The prosecution should bring out in evidence things in favour 
of the accused also and to lay before the Court all the evidence even if some 
of it may result in acquittal. 

Generally the prosecution must succeed on the strength of its own case, 
not on the weakness of the defence.^® The public prosecutor represents the 
State and not the police and all the evidence for or against the accused must 
be put up before the Gourt,^® and in a capital case, the option of choosing 
favourable witnesses and withholding hostile ones is not permissible to the 
prosecution.^’ 

The prosecution is expected to aid the Court in discovering the truth 
and also in discharge of its duty to do j’ustice as between the State and the 
accused. It is expected to put the case of the prosecution before the Court 
with calmness and impartiality and not to aggravate the case against 
the prisoner.^® The accused is entitled to a fair trial. Intemperate, 
abusive and over-zealous remarks during the course of the trial, either in 
the opening statement, or at the examination of witnesses, or in the summing 
up should be avoided by the counsel for the Government. The counsel 
for the defence is equally expected to conduct himself in a seemly and 
honourable manner and if counsel on either side over-step the bounds of 
propric*ty, the Judge must intervene. In the words of Walsh A.GJ. of 
the Allahabad High Court, ^‘The Judge has to hold the reins and to see 
that the accused has a fair trial'^. 

Where the accused is charged with an offence in which a sentence of 
death may be imposed, the new Code of Criminal Procedure and the rules 
framed by the various High Courts provide for a counsel^* being appointed for 
the defence of the accused at Government expense. A person accused of an 
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offence, has under the Criminal Procedure Code a right to be defended by a 
pleader and Section 303 of the Code contemplates of reasonable facilities 
being allowed to the accused to communicate with his legal adviser, it in 
custody, for the purpose of preparing his defence.®® 

The Public Prosecutor or the District Govermnent Counsel 

In every trial before a Court of Session, the prosecution shall be con¬ 
ducted by a Public Prosecutor, now called the District Government Counsel 
in Uttar Pradesh. But the absence of a Public Prosecutor in any particular 
case, due to an omission on the part of the Government or of the District 
Magistrate is an irregularity curable under Section 465 Cri. P. C.®^ 

The Public Prosecutor may appear, may plead without any written 
authority before any Court, in which any case, of which he has charge, 
is under inquiry, trial or appeal and if, any private person instructs 
a pleader, to prosecute in any Court any person in any such case, the Public 
Prosecutor shall conduct the prosecution and the pleader so instructed shall 
act therein, under his directions.®^ Although the Sessions Judge is not 
required by law to put himself in the anomalous position of counsel for 
the prosecution, it is a very great error to suppose that he is, there¬ 
fore, to sit passive during the trial. It is his duty to put all proper ques¬ 
tions to the witnesses, and not to allow a failure of justice to occur 
for want of such questions.®® The District Magistrate is not bound to 
employ the Government pleader in conducting prosecutions. The word 
‘‘act^’ occurring in Section 301 of the 1973 Code of Criminal Procedure is not 
to be understood in the technical sense as meaning something distinct and 
different from the word, ‘‘plead^\ It does not mean something other than 
examining or cross-examining witnesses or addressing the court and is 
not used in any technical sense in distinction from the words ‘'appear^^ and 
‘^plead^' in the opening part of the section i.e., sub-sections.®^ 

The Counsel for Defence 

Under Section 304 of the Code of Criminal Procedure, 1973 an accused 
person is of right entitled to be represented by a pleader,®® and if this right 
is unjustly denied, a retrial can be ordered. Similarly an appellant is entitled 
to be heard through his pleader.®® 

It is necessary that notice of the date fixed for hearing should be given 
to the accused; for otherwise, the right given under this section cannot be 
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exercised by him.®’ Full opportunity should be afforded to the accused 
to get proper legal advice and assistance, before he is called upon to cross- 
examine the prosecution witnesses. 

When a person is not defended, the Magistrate or Judge ought, in the 
interests of justice, to test the accuracy of statements of witnesses put ques¬ 
tions in the nature of cross-examination®® and in the case of ignorant 
individuals accused of technical offences, to assist them in putting up obvious 
defensive pleas.®® 

Similarly, in cases where the prisoner being too poor to defend himself, 
a lawyer has been engaged to defend him at the expense of the State, the 
trial Judge must use his greater experience to cross-examine the witnesses 
when he sees that the defence lawyer is incompetent or unable to deal with 
the case properly. He should not, however, do this unnecessarily but only 
when it is desirable in the interest of justice.®® 

Goimsel at Government expense 

Section 304 of the new Cri. P. C. does not provide for legal aid to 
the accused at state cost. The repealed Section 340 also did not provide for 
such a legal aid at the state cost to the accused but in almost all State 
rules or administrative orders provided for such assistance in capital cases. 
The law commission examined the desirability of giving legal aid to the 
accused at State cost in sessions cases where the accused is not represented 
by a pleader. The right to have a counsel at Government expense was 
emphasized in Law Commission's report on the Judicial Administration 
(14th report Volume 1, Chapter 27, pp. 587-600). The Law Commission in 
its Forty First-Report (pp. 202-204) again considered the matter and recom¬ 
mended the making of a provision for giving legal aid to the accused in sessions 
cases at State Cost. An expert committee on legal aid consisting of 
Supreme Court Justice Mr. V. R. Krishna Iyer and Sarvasri L, M. Singhvi, 
J. L. Hathi amongst eight others submitted its Report in May, 1973.®®*^ 

There is no rule providing for the employment of counsel at the expense 
of the Government in an enquiry before a Magistrate, but on principle there 
is no objection to such employment if the State is prepared to pay for the 
services of a pleader. But when the Sessions Judge or the Magistrate enga¬ 
ges a counsel for the defence of an accused, he does so with the express or 
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implied consent of the latter and the Court has no authority to force upon 
him the services of a counsel, if he is unwilling to accept them.®^ 

In selecting lawyers to defend prisoners who are too poor to instruct 
counsel on their own account, those, whose duty is to select lawyers to 
defend at the expense of the State, should not treat the selection as a matter 
of patronage for the benefit of the lawyers so appointed. The selection 
should be made from among men of marked ability.®* A rule of the 
Allahabad High Court requires briefs involving capital punishment to be 
entrusted to practitioners who have put in at least five years of practice. 

If counsel on either side do their work very badly and ignore conspicuous 
opportunities for cross-examination or ignore obvious“arguments open to them, 
the trial Judge should remember that he has the duty not only to the prosecu¬ 
tion but to the defence also. He has the Police diary in front of him and should 
use his greater experience to cross-examine the witnesses when he sees that the 
defence lawyer is incompetent.®* 

Clause (1) of Article 22 of the Constitution lays down that no person who 
is arrested shall be detained in custody without being informed, as soon as 
may be of the grounds of such arrest nor shall he be denied the right to 
consult and to be defended by a legal practitioner of his choice. The prin¬ 
ciple embodied in the above provision has been reiterated in Section 303 of 
the Code of Criminal Procedure 1973®*® which enables an accused to engage 
a lawyer of his choice. What the court is bound to do is to give the accused 
necessary opportunity to engage a legal advisor to conduct his defence if he 
so desires.®® Laws governing preventive detention under Maintenance of 
Internal Security Act, however, operated as an exception to this general rule 
during the Emergency period. 

Arguments to be heard 

A Court is bound to hear arguments at a criminal trial or proceeding®* 
and refusal to hear arguments is not only an irregularity but may amount 
to an illegality.®® The right of argument is based on the elementary principle 
of law that an order ought not be made to a man^s prejudice without giving 
him an opportunity of being heard.®^ The Judge or Magistrate may cut 
short an agrument wiiich is unreasonable or which has proceeded for an 
inordinate length of time.®* If the party or the pleaders do not attend on 
the day fixed for argument, the Court can pronounce judgment without 
hearing them.®® 
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Arguments to be oral—and written 

The right of the party of counsel to be heard was, however, limited to 
an oral address under the old Code of Criminal Procedure and he could not 
inflict a written speech or file a written argument. The practice of submit¬ 
ting “notes^^ in the form of a draft judgment was to be condemned.'^*’ The 
presiding officer could, however, take down such notes of the arguments as 
he thought helpful, when the arguments were made in Court; and if he felt 
that he has not fully appreciated any part of the argument submitted to him, 
it was open to him to call the parties before him so that any further argu¬ 
ments might be presented in the open Court in the presence of the other side. 
Section 314 of the new Code makes a departure from this practice and lays 
down that any party to a proceeding may, as soon as may be, after the close of 
his evidence, address concise oral arguments, and may, before he concludes 
the oral arguments, if any, submit a memorandum to the Court setting forth 
concisely and under distinct headings, the arguments in support of his case 
and every such memorandum shall form part of the record. A copy of every 
such memorandum shall be simultaneously furnished to the opposite party. 
No adjournment of the proceedings shall be granted for the purpose of 
filing the written arguments unless the Court, for reasons to be recorded in 
writing, considers it necessary to grant such adjournment. The Court may, 
if it is of opinion that the oral arguments are not concise or relevant, 
regulate such arguments of the section itself. 

The practice of filing memorandum of arguments by one side behind the 
back of the other is improper.’^ Requiring a counsel to file a written argu¬ 
ment and not hearing him was, however, an irregularity under the 1898 Code 
and could be waived. If in any case the pleader desired to submit to the 
Court any further argument or notes of his arguments in the interest of his 
clients, he should have first obtained the permission of the Court and should 
have submitted them first to the pleader for the opposite party, so that the 
latter had an opportunity of making any remarks or criticisms in respect 
thereof. A counsel who is entitled to be heard last, should not usually be 
deprived of his right and the Magistrate should not write judgement during 
the arguments as both these practices are irregular, though the irregularity is 
a curable one.’^ 
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Chapter II 

THE ADMINISTRATION OF JUSTICE 

Jus civile neque injlecti gratia^ nequi perfingi potentia, nequi adulterari 

pecunia debet 

The law of the land ought neither to be warped by favour nor 
broken through by power, nor corrupted by money. 

Justice is obedience to the written law. It has a dual function, 
that of punishing the offender and preventing crime. Justice seeks no 
reward. It is to be denied to none nor it is to be delayed. It is ihe 
scope of justice to do injury to no man. Justice looks at truth alone and 
knows neither father nor mother, (L€;^a/ Maxims) 

The administration of justice in a State is the maintenance of right with¬ 
in the political community of that State by means of the physical force of 
the State. The tribunals of the State may either enforce the rights to punish 
the wrongs i <?., they may either compel a person to perform the duty which 
he owes, or they may punish him for having failed to perform it. Thus the 
administration of justice is divisible into two parts w^:., the administration of 
civil justice and that of criminal justice. 

Civil and Criminal Justice 

Civil justice consists in the enforcement of rights while criminal justice 
consists in the punishment of wrongs. In a civil proceeding the injured 
party or the plaintiff claims a right and the Court secures it for him by 
putting pressure on, or using its force against the defendant. A may claim 
a debt due to him, damages payable to him or the restoration of his property 
wrongfully detained or he may apply to the Court to prevent another from 
committing a threatened injury by an order of injunction and the Court may 
issue such order as to satisfy the rights of A and in case of refusal by B to 
obey the order, it may imprison B or sell his property to satisfy the decree 
awarded to A, 

In a criminal proceeding the injured person claims no right but accuses 
the defendant of a wrong. He is thus not a claimant for redress but an 
accuser and the Court makes no attempt to constrain the defendant to per¬ 
form a duty or to respect a right but penalises him for the duty already 
disregarded and for any right already violated. It is the function of the 
State to prosecute the offender, even if there is no other accuser, in the case 
of grave and serious offences. 

Though there is a wrong, actual or threatened, in both civil and criminal 
proceedings the complaint in the two cases is essentially different. Civil 
justice is primarily concerned with the plaintiff and his rights while criminal 
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justice concerns the accused and his offences. In the words of Salmond, 
“The former gives to the plaintiff, the latter to the defendant, that which he 
deserves.'^ 

Wrongs—Civil and Criminal 

A wrong which gives rise to civil proceedings is a civil wrong, and one 
which gives rise to criminal proceedings is a criminal wrong, also called a 
crime or an offence, and the liability of the wrong doer is either civil or 
criminal according to the nature of the proceedings to which he is exposed. 
Sometimes the same act may give rise to both civil and criminal proceedings, 
as a robber should not only be compelled to restore his plunder but should 
also be punished for having dared to rob. There are however numerous 
exceptions where duplication to remedies is not allowed. Usually restora¬ 
tion and enforcement is by itself a sufficient precautionary measure for the 
future, and further punishment may not be allowed but where such restora¬ 
tion or enforcement is from the nature of things, impossible, punishment is the 
sole remedy as in the case of murder, rape or such other crimes. 

The distinction between civil injuries and crimes is also classified as pri¬ 
vate and public wrongs. “The former are an infringement of private or 
civil rights belonging to individuals, considered as individuals, and are there¬ 
upon frequently termed civil injuries, the latter are a breach and violation 
of public rights and duties which affect the whole community; and are distin¬ 
guished by the harsher appellation of crimes and misdemeanours.*’^^ But it 
must be noticed that there are cross divisions between private and public 
wrongs and civil injuries and crimes. All public wrongs are not crimes e.g,y 
refusal to pay taxes to the State; and all crimes are not public wrongs. 
Private wrongs are punished by the State and similarly public rights are often 
enforced by civil decrees. We are only concerned with the administration 
of criminal justice for the purposes of this book and it is unnecessary to go 
into these distinctions further here. 

Purposes of Criminal Justice 

Jurists have distinguished punishment as (1) Deterrent, (2) Preventive, 
(3) Reformative, and (4) Retributive, with respect to the ends served by it. 
The main purpose of the law of crime is to make the evil-doer an example 
and a warning to all of a similar mind with him and therefore punishment 
is essentially deterrent. As Locke says, “Crime must be made an ill bargain 
to the offender by making all deeds which are injurious to others, injurious 
also to those who do them.^^ 

While the primary purpose of punishment is to deter by fear its second¬ 
ary purpose is preventive or disabling and on the same principle murderers 
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are hanged, thieves and robbers imprisoned, traitors exiled and corrupt 
officials deprived of their office. 

Offences can also be prevented by a change of motives or by a change 
of character, since they arc committed through the influence of motives upon 
character, and punishment which aims at such changes is called reformative 
punishment. This curative or medicinal function is limited to imprisonment 
or putting the offenders on probation. The purely reformative theory is 
thus in necessary conflict with the deterrent theory of punishment. Though 
the object of punishment ought to be not merely the prevention of offences 
but also the reformation of the offenders,^* this theory cannot be followed to 
its logical conclusion of reforming the criminal to the extent of doing away 
with penalties like death, flogging etc. Even if the offender is imprisoned, 
his surroundings will have to be made better in prison than outside and this 
in itself strikes at the root of the deterrent and disabling theories. Moreover 
the incorrigible offender is considered beyond redemption and in practice the 
reformative punishment is restricted to youthful offenders and insane persons 
by various Acts of the Legislature.* In a recent judgment the Supreme 
Court held that courts should avoid fixing heavy bail for poor people and 
residents of distant places and should opt in favour of bail if confronted with 
a “bail” or “jail” choice.*® 


Retributive punishment is that which serves for the satisfaction of emo¬ 
tion or indignation which is stirred up by injustice or crime in a healthy 
community. Though the system of private revenge which existed in days 
gone by and still exists in certain backward communities, was suppressed, 
the instincts and emotions which led to such revenge still exist in human 
nature and retributive punishment gratifies the instincts of revenge and 
retaliation. Such instincts may exist not merely in the individual or indivi¬ 
duals wronged but also in the society at large by way of sympathetic exten- 
tion. It is based on the rule of natural justice, an eye for an eye and a 
tooth for a tooth and it was in pursuance of this theory that criminals are 
maimed or awarded savage physical deformities in certain systems of 
jurisprudence. This form of punishment has however become outmoded 
and inadmissible, except in certain countries, since retribution is in itself not a 
remedy for the mischief of the offence, but an aggravation of it. Punishment 
is an evil in itself and can only be justified as the means of attaining a greater 
good. 


PnnishmeMt 
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stake and crow bar were dreadful forms of punishments. Modern thought 
has revolutionized the entire concept. Among students of criminology there 
are now some who maintain that the whole business of sentencing criminals 
should be left to Doctors. Courts are merely to find the guilt or innocence 
of accused. After guilt has been determined by legal process, instead of 
sentence being fixed by judges according to statute, the offenders who have 
been adjudged guilty be detained by the State. They should then be care¬ 
fully studied by a board of mental and physical specialists, who after careful 
study of all the elements entering each case would decide and fix penalty for 
the crime.® In Switzerland, a criminal whose mentality is low, though 
insanity is not suspected, is turned over for examination to Psychiatrists in 
the service of the Government, who make their recommendations to the 
Court before sentence is pronounced.^ They proceed on the twofold theory 
that a criminal has a diseased mind who wants cure rather than punishment 
and secondly that vengeance should be forgotten and instead social conse¬ 
quences alone be considered. Punishment is necessary, indeed not to deter 
a person who is criminal, but also to deter others who in our existing social 
organization have never felt the criminal impulse and shrink from crime in 
horror. If Psychology, Penology and Criminology are made compulsory 
subjects in our law schools as well as for the Magistrates and Sessions Judges, 
our administration of justice may become more worthy of our ideals, 

Benthem in his ‘^Rationale of Punishment^^ says, with respect to a given 
individual, the recurrence of an offence may be provided against in three 
ways: 

(1) By taking from him the physical power of offending. 

(2) By taking away the desire of offending, 

(3) By making him afraid of offending. 

In the first case, the individual can no more commit the offence; in the 
second he no longer desires to commit it; in the third, he may still wish to 
commit it, but he no longer dares to do it. In the first case, there is a 
physical incapacity; in the second, a moral reformation; in the third, there is 
intimidation or terror of the law. 

General prevention is effected by the denunciation of punishment, and 
by its application, which, according to the common expression, serves for an 
example. The punishment suffered by the offender presents to every one an 
example of what he himself will have to suffer if he is guilty of the same 
offence. 

‘‘General prevention ought to be the chief end of punishment as it 
is its real justification. If we could consider an offence which has been 
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committed as an isolated fact, the like of which would never recur, 
punishment would be useless. It would be only adding one evil to 
another. But when we consider that an unpunished crime leaves the 
path of crime open not only to the same delinquent, but also to all those 
who may have the same motives and opportunities for entering upon it, 
we perceive that the punishment inflicted on the individual becomes a 
source of security to all. That punishment, which, considered in itself, 
appeared base and repugnant to all generous sentiments, is elevated to 
the first rank of benefits, when it is regarded not as an act of wrath or 
of vengeance against a guilty or unfortunate individual who has given 
way to mischievous inclinations, but as an indispensable sacrifice to the 
common safety.*' 

The Science of Criminal Law has long progressed from primitive and 
abstract theories of punishment to one which emphasizes a social objective: 
the philosophy of deterrence. A thinking has gained around that punishment 
must be designed to deter people from commission of similar offences. This 
postulate has two facets. Appropriate punishment should deter the individual 
offender from repeating that, or similar kinds of offence. The other facet 
being that it should work as a warning to other members of society. The 
idea in both respects is to guard the community from crime. Speaking 
generally this philosophy still prevails in modern sentencing but modern 
thinking has undergone tremendous transformation and jurists are no longer 
certain that the harshest punishment is necessarily the best way to prevent 
crime and its repetition. One of the most powerful arguments for abolition 
of death penalty and capital punishment is that ‘‘there is no clear evidence.. 

.. that the abolition of capital punishment has led to an increase in the 
homicide rate, or that its leintroduction has led to a fall*'.^® 

The older philosophy of retribution—in its various shades—is increasingly 
inadequate although it continues to be supported by eminent theologians, 
jurists and others. Modern civilized society has, in general, receded more 
and more from this philosophy of “an eye for an eye, a tooth for a tooth**. 
The current thinking is best reflected in the words of W. Friedmann : 

“The reason is for some, but only a minority, a revulsion against 
the arrogation by society of the right to take the life of a human being, 
a view which could be held consistently only by radical pacifists, and 
hardly by the great majority who justify killing en masse in case of war 
by order of the State. A more practical reason is the danger of an 
irretrievable error of justice. Both these arguments apply, of course, 
only to capital punishment, and not to the theory of punishment in 
general. What is of far greater importance to the theory of punishment 
as applicable to all major offences is the progress of social science in a 
manner parallel to that of modern psychology and psychiatry. We are 
far from having an exact estimate of the facts which modern urbanization 
and industrialization, with all the social disruption they entail, have on 

4a. Report of the Royal Commission on tive statistical survey. Appendix 6 

Capital Punishment, 1953, Section (“The Deterrent Value of Capital 

65. Ste als 0 , for a thorough compara- Punishment*’) in the same Report. 
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the rate of crime. We do, however, know beyond reasonable doubt that 
such factors as congregation of large families and, especially, juveniles in 
overcrowded slums have a considerable effect on delinquency, as has the 
diversion of vast numbers of married women in modern industrialized 
societies from domestic care to paid employment, or the disruption of 
family ties in estranged families. Individual and social psychology touch 
each other, when it comes to an appreciation of the effect of social 
environment or emotional upsets, in family, school, or elsewhere, on the 
mental balance and health of an individual. The more we understand 
of the complex web of conditions that go into the make-up of a person, 
the less can we accept the simple equations of sin and expiation, offence 
and retribution, and the like. But we are also faced again, as in the 
more specialized case of the mentally-disturbed individual, with the 
problem of the proper balance."' 

“Generally speaking, the increasing understanding of the social and 
psychological causes of crime has led to a growing emphasis on reformation 
rather than deterrence in the older sense, as the best way to protect both 
the individual criminal from himself, and society from the incidence of 
crime. In practical terms, this has meant the increasing use of corrective 
and educational measures, either in addition to, or in substitution for, 
punishment proper. The consideration of such alternatives has gradually 
spread from specialized categories of offenders to criminal offenders in 
general. 

The Judicial machinery (Criminal side) 

On the criminal side the courts of lowest grade other than Panchayats 
are of Magistrates who are divided into three classes. Magistrates of the 
first class, Judicial and Metropolitan Magistrates in the metropolitan areas 
can award a substantive sentence of imprisonment upto two years and fine 
up to two thousand rupees, besides Judicial Magistrates of the second class and 
executive Magistrates (Section 6 of Gri. P. C., 1973). 

Under the repealed Code of 1898, there were five classes of criminal 
courts, but under the new Code there are now only four classes left. In fact all 
classes of criminal courts which existed under the old Code with the exception 
of Magistrates of the third class, are continued under this code as well. 
Apart from the aforesaid three classes of Magistrates there will be Metropolitan 
Magistrates (corresponding to the former Presidency Magistrates). 

In every district (not being a metropolitan area), there shall be 
established as many Courts of Judicial Magistrates of the first class and of 
the second class, and at such places, as the State Government may, after 
consultation with the High Court, by notification, specify. The presiding 
officers of such Courts shall be appointed by the High Court. The High 
Court may, whenever it appears to it to be expedient or necessary, confer the 
powers of a Judicial Magistrate of the first class or of the second class on any 


4b. W. Friedmann: Law in a Changing Society, Penguin Books, England, 1964, p. 153. 
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member of the Judicial service of the State, functioning as a Judge in a Civil 
Court. (Section 11 ofCri. P. C., 1973). 


Section 6 of the Code (Act II of 1974) by separately providing for 
Executive and Judicial Magistrates introduced the concept of separation of 
powers in the Indian setting for the country as a whole for the first time 
though this separation had taken place in certain isolated states even under 
the old Code. Under the new Code, the Executive have now been completely 
divested of judicial powers and criminal justice at all stages has to be 
dispensed with by judicial functionaries alone. Though it may mean to 
reflect a sort of confidence reposed by the Parliament in the judiciary, it, at 
the same time projects a new kind of challenge on the judicial personnel by 
making a new kind of demand on them. 


Besides the court of Magistrates, Section 6 also contemplates the courts 
of Session and Section 7 lays down that every State shall consist of Sessions 
divisions and every Sessions division for the purposes of the Code be a 
district or consist of districts. The proviso to clause (1) of Section 7 says 
that every metropolitan area shall be a separate Sessions division and district. 
The power to alter or limit the number of such divisions and districts rests 
with the State Government in consultation with the High Court^c as also 
the power to divide the district into sub-divisions and alter their limits or 
number. Section 7, it would thus appear, defines the territorial divisions in 
which the courts described under Section 6 would exercise jurisdiction under 
the Code. 


Section 8 int^r alia empowers the State Government to declare any area 
in the state as a metropolitan area, the only condition being that such area, 
city or town must have a population exceeding one million and that such 
reduction or alteration shall not have any effect on any pending inquiry, 
trial or appeal, which must continue to be dealt with as if no alteration took 
place. Sections 11 to 13 deal with the institution of Magistrates of first 
and second class, Chief Judicial Magistrates, Additional Chief Judicial 
Magistrates, besides Special Judicial Magistrates. While powers of first or 
second class Magistrate could be conferred on any member of judicial 
service by the State Government in consultation with the High Court, 
the appointment as Chief Judicial Magistrate or Additional Chief Judicial 
Magistrate presupposes that the person so appointed must already have worked 
as first class Judicial Magistrate. Judicial Magistrates could be allotted 
specific sub-divisions under designation from the High Court and all the 
Magistrates in a district would exercise their powers, under the general 
control of the Chief Judicial Magistrate, who himself would be subordinate 
to the Sessions Judge. 


4c. Clause (2), Section 7. 
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While the Chief Judicial Magistrate or the Additional Chief Judicial 
Magistrate is competent to pass any sentence of either description, which 
does not exceed a period of seven years and does not include life imprison¬ 
ment or death penalty, any amount of fine could be imposed by them. A 
first class Judicial Magistrate is empowered to pass a sentence of either 
description extending to a period of three years and can impose a fine 
extending to Rupees five thousands. A second Class Magistrate has within 
his power to inflict a sentence of either description extending to one year and 
impose a fine of not exceeding Rupees one thousand.Section 30 lays down 
that a magistrate may award such term of imprisonment in default of pay¬ 
ment of fine as is authorised by law and is not in excess of the powers of the 
magistrate under Section 29. 

Section 13 lays down that powers of a second class Magistrate, in 
certain states even of first Class Magistrate could be conferred on qualified 
and experienced persons in legal affairs by the High Court on a request made 
by Central or State Government and such magistrates would exercise powers 
subject to the general control of the High Court. 

Counterparts of Chief Judicial Magistrates, Additional Chief Judicial 
Magistrates or Judicial Magistrates in a non-metropolitan area would be 
known as Chief Metropolitan, Additional Chief Metropolitan and Metro¬ 
politan Magistrates, when working in a metropolitan area.**® Special 
Judicial Magistrates appointed in a metropolitan area would be known as 
Special Metropolitan Magistrate.^^ Each Chief Metropolitan Magistrate 
shall be subordinate to the Sessions Judge like the Chief Judicial Magistrate 
and the Additional Chief Metropolitan Magistrate shall be subordinate, 
subject to the general control of the Sessions Judge, shall be subordinate to 
the Chief Metropolitan Magistrate who may make rules and pass orders for 
distribution of business among the Metropolitan Magistrates and allocation of 
business to the Additional Metropolitan Magistrate. The power of the 
Metropolitan Magistrates are co-extensive with their counterparts in non¬ 
metropolitan areas, except that they need not write a complete judgment like 
other magistrates beyond furnishing the requirements specified under Sec¬ 
tion 355 of the Code. They may, however, furnish a brief statement of 
reasons leading them to certain conclusions in case an appeal is preferred 
against their judgments undet Section 374 of the Code. This has perhaps 
been done to encourage prompt enforcement of law in docket-logged and 
fatigued courts in big cities. 

The Court of a Magistrate may award such term of imprisonment in 
default of payment of fine as is authorised by law provided that the term is 
not in excess of the powers of the Magistrate under Section 29 and shall not 


4d. Section 29, Cri. P. C. 1973. 
4e. Sections 16 & 17. 


4f. Section 18. 
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where imprisonment has been ‘‘awarded as part of the substantive sentence, 
exceed one fourth of the term of imprisonment which the magistrate is 
competent to inflict as punishment for the offence otherwise than as imprison¬ 
ment in default of payment of fine*'. The imprisonment so awarded may be 
in addition to a substantive sentence of imprisonment for the maximum 
term awardable by the Magistrate under Section 29 (Section 30). 

The accused may not pay the fine awarded in addition to the sentence of 
imprisonment. The law contemplates that the accused should not be allowed 
to go scot free in such a situation. The provisions of Section 30 of the 1973 
Cri P. C. do not extend to the period of imprisonment which may be awarded 
under the provisions of Section 65 of Indian Penal Code.^fif 

Sub-section 2 of Section 30 makes it clear that the imprisonment to be 
awarded in lieu of fine may be in addition to a substantive sentence of 
imprisonment for the maximum sentence that could be awarded by a 
Magistrate under Section 29 Cri P. G. It, therefore, follows that a second 
class Magistrate may award a maximum substantive sentence of imprisonment 
for a term of one year plus sentences of imprisonment in lieu of fine according 
to law. 

The Executive Magistrates are, as already discussed, excluded from all 
kinds of judicial work, except for exercising powers under Sections 37, 44 
and 176, and Chapter VIII, XA and XB. While exercising some of these 
powers the Executive Magistrates may follow the procedure prescribed for 
trial of summons cases and thus may also exercise powers conferred under 
Chapter XX. Apart from this their function is mainly to maintain law and 
order within the area of their territorial jurisdiction. Sections 20 to 24 deal 
with their hierarchy and functioning. 

Then there are the Courts of Session (Section 6). The District Judge 
is also the Sessions Judge and most of his time is occupied in trying sessions 
cases and hearing appeals and revisions from the order of Magistrates. He 
exercises administrative control over Addl. & Asstt. Sessions Judges, the 
Chief Judicial Magistrate and the Judicial Magistrates. He is also the 
head of the judicial administration of the judicial district. In some cases 
the judicial district may comprise of several administrative districts. In 
certain district headquarters where there is no District Judge, there is 
a Court of Additional District and Sessions Judge. A senior officer is 
posted in such Courts. He exercises all the powers of the Civil Judge 
and of a Sessions Judge. The only difference between the District and Sessions 
Judge and Additional District and Sessions Judge is that the latter has not to 
perform the administrative duties of the judgeship like the District and Sessions 
Judge. He can try such cases under the miscellaneous enactments as may 


4g. Rtddy Channabasapamia v. StaU of Mymt^ 1973 Cri IJ 1049 (Mys). 
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have been specially entrusted to him under various notifications. Under the 
present law, appeals from the orders of all Magistrates lie to the Sessions 
Judge. A Sessions Judge can pass any sentence authorised by law but a 
sentence of death passed by him is subject to confirmation by a bench of at 
least two Judges of the High Court. 

Below the Sessions Judge is the Assistant Sessions Judge. In most of the 
districts Civil Judges have been invested with the powers of Assistant Sessions 
Judge and they try sessions cases of comparatively minor nature and can 
pass a maximum sentence of ten years rigorous imprisonment. They also 
hear such appeals from the orders or sentences passed by Magistrates 
of the second class as are transferred to them by the Sessions Judge, 
Appeals from the order of Assistant Sessions Judge in cases in which sentence 
of imprisonment not exceeding four years has been passed, lie to the Sessions 
Judge, In other cases appeal lies to the High Court. Appeals from the 
orders of sentence passed by the Sessions Judge lie to the High Court. The 
High Court is exclusively a Court of appeal and revision on the criminal side 
under the new Criminal Procedure Code while the Supreme Court is the final 
authority for the interpretation of a statute and the Constitution and can 
entertain appeals in criminal matters also by special leave. 

Judicial and Executive powers under the Code are conferred by the High 
Court or the State Government either specially by name or in virtue of their 
ofiices under Section 33 and the powers so conferred may also be withdrawn 
by the High Court or the State Government under Section 34. The powers 
of judges and magistrates arc exercisable by their successors-in-office and in 
case of any doubt about the successor-in-office of either the Additional or 
Assistant Sessions Judge, the Sessions Judge shall determine the matter and 
in case of a similar doubt about Judicial or Executive Magistrates, the matter 
would be determined either by the Chief Judicial Magistrate or the District 
Magistrate, as the case may be.^h A judicial authority is an authority having 
its own hierarchy of superior and inferior courts, the law of procedure 
according to which it must dispose off matters, depending on the jurisdiction 
exercised by it acting in a judicial manner.^1 

Principles to measure Punishment 

The principles that determine the amount of punishment are dealt with 
in Halsbury^s “Laws of England” (Vol. IX Paras 819 to 822). In all crimes 
except those for which the sentence of death must be passed, a very wide 
discretion in the matter of fixing the degree of punishment is allowed to the 
Judge who tries the case. 

The policy of the law is as regards most crimes to fix a maximum 
penalty, which is only intended for the worst case and to leave to the discre- 


4h. Section 35. 


4i. Thakurdas v. Stat$ of Madhya Pradesh, 
(1978) 1 see 27: 1978 SCe (eri) 2. 
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tion of the Judge to determine to what extent in a particular case the punish¬ 
ment awarded should approach to or recede from the maximum limit. The 
exercise of his discretion is a matter of prudence and not of law. 

Thus, if a crime has been committed which is of a kind calculated to 
inspire great alarm, as manifesting very mischievous dispositions, or is 
specially rife in a particular district or throughout the country, it may be 
necessary to award a very severe punishment. 

The Court in fixing the punishment for any particular crime, will take 
into consideration the nature of the offence, the circumstances in which it 
was committed, the degree of deliberation shown by the offender, the pro¬ 
vocation which he has received if the crime is one of violence, the antecedents 
of the prisoner up to the time of sentence, his age and character. 

Thus the measure of punishment depends upon the facts and the circum¬ 
stances of the case, the fundamental rule of criminal judicature being that 
the measure of punishment should be in proportion to the malignity appearing 
in the intention of the offender.® 

Measure of Punishment 

The Law usually prescribes the maximum punishment which may be 
awarded for a particular offence. In some cases it also provides for the 
minimum punishment awardable. But maximum and minimum mark the 
two extremes and in the words of Bentham they require equal attention. 
Though guiding principles have been laid down for adjusting the quantum 
of punishment, the determination of the right measure is often a point of 
great difficulty. No hard and fast rule can be laid down and much must be 
left to the discretion of the trial Court which has to be guided by a variety of 
considerations. 

It is an elementary proposition of criminal jurisprudence that sentence in 
each case should be proportionate to the nature and gravity of the crime.® 

Section 29 vests a discretion in the trying Magistrate to pass adequate 
sentence and it is for him to decide after taking into consideration all circum¬ 
stances of the case, as to what should be the adequate sentence. No rule of 
thumb can be laid down by a higher tribunal as a guide for the trying 
Magistrate in awarding an adequate sentence.'^ Every court must award the 
sentence suited to the offence and not the offender® unless discretion is 
improperly exercised an appellate court would not interfere with the 
sentence.® 


5. Jlex V. Station, 21 St. Tr. 1045 (1091). 

6. AIR 1930 All 279: 31 Cri LJ 631. 

7. AIR 1930 Sind 58: 125 IC 46 1930 
Cri IJ 122. 


8. /»r# JCimda Pappanna, (1953) I MIJ 
429: 1953 Cri IJ 1646: AIR 1953 
Mad 877. 

9. D. D. H. Darwani v. Stats of Bombay, 
AIR 1960 SC 34: 1960 Cri LJ 1148. 
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Sir Shadi Lai G. J. observed in the case of Kehar Singh v. Emperor^^: 

‘‘The law confers a wide discretion upon the Judge, and leaves it to 
him to decide in each case whether the act done by the offender falls 
short of the maximum degree of gravity, and, if so, to what extent. 
While apportioning the punishment it should also take into consideration 
the circumstances under which the offence was committed and the fact 
whether the criminal is a first offender or a habitual or a professional 
offender. It is obviously impossible to give an exhaustive list of circum¬ 
stances which should be taken into consideration in determining the 
amount of the punishment, or to lay down any mathematical formula 
to measure the penalty in each case. But it is perfectly clear that the 
maximum punishment prescribed by the law should not automatically 
follow upon a conviction.^^ 

Gircamstances to be considered 

Sometimes the hardest and most difficult task of those who act as Judges 
over the crimes and misdemeanors of their fellowmen is to award the proper 
penalty, since the facts which make up the environment of an offence are 
infinitely diversified and comparatively seldom are two crimes exactly 
identical. To adjust the punishment so as to make it appropriate to the 
gravity of the offence and to balance it should be the aim of Judge. 

The deterrent sentence is one of the hardest problems of penology. Sir 
John Bucknill, J. observed in Gossain Misir v. Emperor^^ : 

‘^Deterrent punishments are now regarded only as of utility and it 
cannot be denied that they have, under certain circumstances, their 
value in what are luckily as a rule exceptional circumstances. When 
waves of imitative crime, such as for example garroting, gang robberry 
(or dacoity as it is called here) and forgery of counterfeit coin or notes, 
commence to sweep over a State, judicious and increasing severity may 
properly be utilized to check and deter such an inundation. Again, in 
times of public tumult when there is danger of wide breach of the public 
peace or security, or where a highly organized or what one may call 
semi-professional association of persons engineer scries of offences, such 
as swindling or burglary, deterrent punishments may be with caution 
advantageously inflicted. 

Such a category is naturally not exhaustive but illustrative only; and 
sound knowledge, experience and a proper sense of perspective are alone 
the guides which can safely be followed in concluding whether the use of 
such an aid to the maintenance of the order and tranquility in a locality is 
properly permissible and desirable. Where people combine together in order 
to flout the authority of law the punishment should be deterrent.^^ 

Punishment is awarded in order to achieve any or as many as possible of 
the four objectives viz*, to serve as a deterrent, to be preventive, to be 

10. ILR 10 Lab 524 : 30 Cri IJ 15. 12. 35 Cri IJ 830. 

11. 2 Pat LT 282: 22 Cri IJ 683. 
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reformative and to be retributive. Punishment is intended to prevent ofiences 
being committed by destroying the interests to which they owe their origin by 
making all deeds which are injurious to others and injurious to even doers of 
them. Punishment must make the evil doer feel that his act was an ill- 
bargain for him,^® 

In an old Burma caie^^ it was observed: 

‘‘The determination of the right measure of punishment is often a 
point of great difiiculty. Hard and fast rules cannot be laid down, but 
the decision must be left to discretion, and discretion has to be guided by 
a variety of considerations. 

“There is the element of vindictiveness, which cannot be left out of 
sight, notwithstanding what has been said by Plato on the subject. 
The Court is however concerned solely with the nature of the act viewed 
as a crime or breach of the law. The law indicates the gravity of the act 
by the maximum penalty provided for its punishment and the Courts 
have to judge whether the act committed falls short of the maximum 
degree of gravity, and, if so, by how much. 

“The principal object of punishment, however, is the prevention of 
offences, and the measure of punishment must, consequently vary from 
time to time according to the prevalence of a particular form of crime 
and other circumstances. An amount of severity may be very appro¬ 
priate at one time which would be quite uncalled for at another. 

The Court ought to take into consideration the nature of the offence, 
the circumstances in which it was committed, the degree of deliberation 
shown by the offender and his age, character and antecedents.^® Magistrates 
when deciding on the question of sentence are justified to consider the 
conduct of the accused person in his own defence. Where an accused person 
is cleanly guilty and instead of throwing himself on the mercy of the Court 
defends himself by throwing mud at the witnesses who are persons of 
standing and honour, he really is deserving very little consideration.^® The 
fact that the accused is a legal practitioner is by no means a circumstance 
which could be accepted in mitigation or extenuation. Offences with com¬ 
munal complex call for a deterrent punishment.^® It is the infliction of 
lenient sentences that brings the administration of Justice into contempt and 
sets a wrong standard before the public that they could commit serious 
offences and get away with them lightly.^® 

It may generally be taken as a safe principle to follow, that punishments 
should be made as moderate as is consistent with the object aimed at. 
Punishment in excess is apt to defeat its own object, and to produce a 

13. XAan Z^y v. State, AIR 1960 AU 682: AIR 1929 Sind 253. 

190: 1960 Cri IJ 431. 17. /T. Vidyanand v. Utrana, 1962 MIJ 

14. Naga Ku. (1897) UBR (1897-10) PC (Cri) 176: AIR 1962 AP 394: (1962) 2 
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15. Dulla V. Static 195Q Cri Q 316 : AIR 18. State v. Kalu, AIR 1964 MP 182: 

1958 All 198. (1964) 2 Cri IJ 185. 

16. See Murido v. Emperor, 1926 Cri Caici 19. In re Suryanand, 1958 AIJ 856. 
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reaction of popular feeling, as experience shows. To shut a man up in 
prison longer than is really necessary is not only bad for the man himself but 
is a useless piece of cruelty^ and economically wasteful and a source of loss to 
the community. In imposing a fine it is necessary to have as much regard to 
the pecuniary circumstances of the accused persons as to the character and 
magnitude of the offence and where a substantial term of imprisonment is 
inflicted, an excessive fine should not accompany it except in exceptional 
cases.2® 


20. Adamji Umar Dalai v. The State of 
Bombay, 1952 ALJ p. 94SC;7M^a/ 
Kishore V, Bmp; MK 1931 Cal 633: 
33 Cri LJ 28; Raman Lai v. Binami, 


AIR 1955 NUC Bom 6094; ChemuUtl 
V. StaU of Rajasthan, AIR 1972 SC 
1809. 



Chapter III 

JUDICIAL PRECEDENTS AND THEIR VALUE 

Validiara sunt sxsr^la qam usrba 
[Precedentf are more efficacious than arguments]. 

Communis Error Font Jus 

[A precedent even though erroneous, will make valid law, if its authority has 
been so widely accepted and relied on that its reversal has 
become inexpedient in the interests of justice.] 

Precedents are Sources of Law 

Judicial precedents are the sources of the law in England and the courts 
there are bound to follow the law so established. With the advent of the 
British and the establishment of courts on the English pattern the authority 
of judicial precedents in our judicial system is equally great. 

In England the Bench had always given the law to the Bar. In Rome, 
with its system of reference to the Juris Counsulta, it was the other way about. 
In England the Royal Courts with able and skilful Judges for several centuries 
established a reputation for judicial precedents. In Rome there was no 
permanent body of professional Judges. In ancient India the dispensation 
of justice was the prerogative of the monarch or the ruler, of course advised 
by ministers or men learned in law. Such men were often more learned in 
law than the authority from whom the decision emanated and commentaries 
and textbooks on law had more authority than judicial precedents, though it 
is reasonable to presume that the i<iimediate precedents must also have been 
considered. Commentators like Manu, Yajanvalka, Narad, etc. were 
however considered to be the law-givers. 

The present system of judicial administration in the Indian courts how¬ 
ever gives the greatest authority to judicial precedents. The importance of 
reported decisions has also recently greatly increased on the continent of 
Europe where France and Germany have shown an increasing tendency 
to follow the example of England and in America also where law reports have 
gained equal importance with textbooks on law. 

It is essentially the judge-made law that is really the determined agent 
in the creation of norms and Bentham's philosophy has thus successfully 
withstood the fast changing social ecology, across all industrialisation and 
urbanisation cataclasms, as against the traditional conservatism of Savigny 
that law was ‘foimd’ and not ‘made’.' The history of precedent in Anglo- 
Saxon jurisprudence is the complex and challenging articulation by courts of 
theorisation in evolution of the law, and its multifaced manifestations. 


1. W. Friedmann: Leoal Thsoey (4th Ed. 1960) p. 158 et. leq. and p. 267 et. leq. 
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The rapid tempo of industrialisation and urbanisation after the First and 
the second world wars has made increasing demands on courts^ thereby 
creating stressing and straining conditions for the Judges to work in. The 
old and outmoded rules were increasingly required to be so Juxtaposed as to 
be constantly responding to an ever-changing societal setting, thereby 
acquiring newer interpretations and still fresher and reinvigorating insights 
into the printed word. Each such decision symbolises a new social epoch 
and lays the sub-stratum edifice on which hundreds of elaborations and 
routine decisions can be subsequently built upon. Rylands v. Fletchery^ way 
back in the past is a typical illustration of creative decision-making where 
law meant for agro-based and ruralistic economy was so interpreted as to 
respond to an onset of industrialisation. In recent past the Indian Supreme 
Court is credited with many such milestone prouncements e. g, the P. L. 
Dhingra^s and Kesavananda BharaiVs cases® amongst many others in constitutional 
perspective and the 1978 decision on bails and 1979 decision in the matter of 
under-trials in the sphere of criminal justice, amidst a multitude of the 
rest. 


It is relevant to reproduce the following words of wisdom from W. 
Friedmann: 

^‘Those who oppose the notion that law courts should take an active 
part in the adaptation of law to social problems usually argue that to do 
so would sacrifice certainty, the primary virtue of the law, to utility. 
If adhesion to legal technique and the inclusion of value-judgments had 
achieved certainty, the contention would have force. Certainty is one of 
the paramount objectives of law. It is usually achieved in the thousands 
of routine decisions which quantitatively make up the bulk of the law. 
But in the relatively small number of leading cases which give direction 
to hundreds of others, stability and certainty have seldom been either 
aimed at or achieved, 

Law forged in the course of contested cases is the judge-made law. 
“A statute can seldom take in all cases, therefore, the common law that works 
itself purely by rules drawn from the fountain of justice, is for this reason 
superior to an Act of Parliaments^,* 

Mansfield regarded an Act of Parliament as an unwelcome excrescence of 
the venerated body of the common law, as well as inferior instrument of 
reform. 

But then there is also the other side of the coin, reflected in the 
irreverential attitude of Bentham on courts and precedents: 

“Should there be a Judge, who enlightened by genius, stimulated 
by honest zeal to the work of reformation, sick of caprice, the delays, 

2. 1868 LR 34 L 330. 4. Lord Mansfield in Omychand v. Backer* 

3. AIR 1958 SC 36. 1 Aik. 21, 23, 26, Eng. Reports, 15, 

3a. Law in a Changing Society, 1964, 22-23 (CH) quoted in The Courts 

W. Friedmann: Page 41. And Social Policy by Donald L. 
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the prejudices, the ignorance, the malice, the fickleness, the suspicious 
ingratitude of popular assemblies, should stick his sole hand to expunge 
the effusions of traditionary nobility, and write down in their room the 
dictates of pure and native justice, let him but reflect that partial 
amendment is brought at the expense of universal certainty; that partial 
good thus purchased is universal evil, and that amendment from the 
judgment seat is confusion.^ 

*U^udges^% said Bentham, “make law after the fact, just as a man 
makes laws for his dog. When your dog does anything you want to 
break him of, you wait till he does it, and then beat him for it’\* 

The critics of the precedential doctrine thus maintain that the judge- 
made law is a law that usually comes too late and the legislative law is 
usually the law that comes too early, the latter being in the nature of a 
prophecy of the event, of which the former is an obituary. 

“All too many federal Judges have been induced to view themselves 
as holding roving commissions as problem solvers and as charged with a 
duty to act when majoritarian institutions do not.^^^ 

The critics have further found faults with the attributes of adjudication 
process and the generalist character of Judges and have posed a question as 
to whether we have the ideal recruitment agencies and training climate for 
the people dressed in robes and the presiding judicial deities. The correct 
touchstone to test intelligence, which is the hallmark of a judge is said lo be 
wanting, with no guarantee of ultimate justice. The judges are rotated 
from problem to problem and there are few things they see enough to make 
them real specialists. This stands out in contrast with a doctor or engineer 
or even a bureaucrat or a parliamentarian who does build a sort of career 
pyramid of narrow specialisation, but not the Judge who must keep hopping 
from case to case, problem to problem, statute to statute and thus never 
acquire the in-depth knowledge and skills. The judicial decisions emerging 
from the adversary process must then only be adhocistic, and ultimately 
stand proved as out of tune with social and philosophical variables. The 
adjudication process is also criticised as being focussed, narrow and a piece¬ 
meal exercise in decision-making, since the questions usually asked before a 
court are only twinfold—Does one party have a right? Does another party 
have a duty? The point that is sought to be made at this stage is that 
judicial decision-making is indifferent to planning and ignorant of cost analysis 
and considerations, and the format of decision-making inhibits the presenta¬ 
tion of an array of alternatives and the explicit matching of costs, whereas 
the legislators and administrators claim to have a wider range of tools in 


5. Jeremy Bentham quoted in “The 
Struggle for Judicial Supremacy” 
by Robert H. Jackson. 

6. Comments on the commentaries by 
Bentham. page 214, Clarendon Press 


1928, quoted in “Some Makers of 
Englishman” Cambridge Press 1970. 
7. Alexander M. Bickel: The Supreme 
Court and the Idea of Progress, 
Harper and Row. 1970. 
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their kit-box, the judiciary having no budget, no power to tax or to create 
new institutions has much less ability to experiment or to adjust its techniques 
to problems confronting it. The Judges^ power to decide extends only to 
those issues that are before them and related issues not raised by the instant 
dispute must generally await later litigation, leading to a piecemeal incre¬ 
mentalism, which is more likely to disturb old patterns, without providing 
unambiguous new patterns to which performance and expectations can 
conform at the popular level. 

This leads to the other facet of the criticism lavelled that courts act 
only when litigants act, as the judges sit to hear the disputes brought to them 
by parties and do not initiate action and thus depend on whimsical and 
capricious timing by litigants rather than planning for public good, rendering 
the decisions chance occurances, not attuned to the time and proceeding by 
fits and starts, at times too early, at times too late but never opportune and 
relevant to social conditions. The impartiality of Judges restricts them to a 
withdrawn and passive role, depriving them of most of feed-back channels or 
a well constituted informative machinery so as to constantly learn of impacts 
of decisions or that ^‘something is wrong^Meading to lack of co-ordination 
and the ultimate confusion. Perhaps this inspired John Chipman Gray to 
say: 

*‘The courts are like defective clocks, they have to be shaken to get 
them going. 

The data furnished to the courts is often incomplete and truncated and 
the grievances projected are mostly of an unrepresentative character involving 
no discovery of truth but uncompromisingly partisan presentations. 

A yet another criticism flaunted against courts is that fact-finding in 
adjudication is ill-adapted to ascertainment of social facts due to the distance 
of the Judges from the social milieu and their self-professed detachment and 
objectivity and lastly it is said that adjudication makes no provision for policy 
review. According to Horowitz, the judicial finality buttressed by the 
doctrine of precedent, amounts to an immunity from amendment and self 
correction and the courts have very limited ability to monitor and control 
unintended consequences.^*’ 

Precedents according to Judge Jerome Frank, perpetuate what he calls 
‘^Injustice according to law*% working on the principle that ‘‘yesterday, 
today was tomorrow^^. 

To reproduce the own words of the jurist: 

“Judges need to be trained in observing their own mental processes 
and setting forth in their opinions all the factors which they believe led 

7a. The Nature And Souroes of Law 7b. Donald Horowitz : The Courts And 
IlEdition McMillan, 1927. Social Fougy. 
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to their conclusions SO that another judge deciding a somewhat similar 
controversy, intelligently uses it as guide/^ 

^Trecedents serve only bases of prediction. A court can usually 
find earlier decisions, which can be made to appear to justify almost any 
conclusion.'^® 

To Judge Frank, a decision is an 'emotive experience' and no amount 
of judicial objectivity can rule out the personal background consisting of 
familial, social, political, psychological and intellectual leanings and one can 
relive a Judge's experience while he was trying the case only if the Judge could 
also share the thought process and emotional state. Since this is never done 
and cannot be done, the manner in which the Judge reached his judgement 
in the earlier case is most inaccurately reported leading to a sort of "Judicial 
self-delusion". 

"In some cases^^, says Judge Frank, "jurisprudence may be defined the 
art of being ignorant of what every body knows." 

Only those judgements which are based on reflective thinking should 
operate as precedents, says Judge Frank. Reflective thinking necessitates 
enquiry into the brightness of established habits, disruption of routine, selec¬ 
tion of alternatives, detection of ambiguities and choice of roads at crossways, 
by withholding judgement like scientists, avoiding peace and embarking in 
search of disturbing problems. The approach of the judge should be that of 
a professional doubter, devoted to breaking up tradition and thereby courting 
pain. 

The author has deliberately brought in the din and fury of the dissenting 
voices of critics in this chapter. The reason is not far to seek. To quote 
Lord Atkin :• 

"Justice is not a cloistered virtue. She must be allowed to suffer 
the scrutiny of the respectful, and even outspoken comments of the 
ordinary men." 

And also Justice Hugo L. Black 

"The assumption that respect for judiciary can be won by shielding 
judges from published criticism wrongly appraises the character of 
American public opinion. For it is a prized American previlege to 
speak one's mind, although not always with perfect good taste, on all 
public institutions. And an enforced silence, however limited, solely in 
the name of preserving the dignity of the bench would probably engender 
resentment, suspicion and contempt much more than it would enhance 
respect." 


8. Jerome Frank: Law And the Modern 
Mind, Stevens & Sons Ltd. London, 
1964. 
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To Edmund Cohn no man who is unwilling to be judged can be fit to 
judge,” 

Before applying a precedent to the facts and events of a particular case, 
the Judge should within the four walls of the processual justice, endeavour to 
reconstruct the truth that actually happened, not losing sight of the sharpness 
between rule of law and finding of fact, the supposed relative clarity of 
the law rules and the treatment of natural law as an influence on the law 
side. The questions that should be constantly asked and answered during 
adjudication according to Judge Frank are these: 

(i) Are we ascertaining true facts ? 

(«) Are we not only making a rigorous examination of recollections to 
make them as sincere and as careful as possible in the present ? 

(lit) Is not the controversy causing its individual and social disturb¬ 
ances now ? 

{iv) Are we really ‘‘deciding^^ ? 

(v) Is our decision (value judgement) not concededly imperfect and 
approximate resolution that usually sends the litigants back to 
their respective pursuits and to the use of their non-litigated 
rights ? 

(w) Is our objective a decision ? or is it a finding of scientific 
accuracy ? 

(vii) To what extent can we experiment ? Is verification by controlled 
experiment possible ? 

(viii) Is or is not the partisan political debate relevant analogy to some 
limited extent. 

Now from philosophical abstractions to the mundane. 

Prec^edents—Authoritative and Persuasive 

Judicial precedents may be classified as authoritative or persuasive. An 
authoritative precedent is one which Judges must follow whether they approve 
of it or not. It is binding upon them and excludes their judicial discretion 
for the future. A persuasive precedent is one which the Judges are under 
no obligation to follow, but which they will take into consideration, and to 
which they will attach such weight as it seems to them to deserve. It depends 
for its influence upon its own merits, not upon any legal claim which it has 
to recognition. 

Authoritative precedents may further be divided, as those of absolute 
authority or those of conditional authority only. The former has a legal 


11. From preface to Arthur Koestler: RfiFLianoNs on Hanoino, MacMillan Comnanv 
New York, 1957. ^ 
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claim to implicit and unquestioned obedience while the latter merely possesses 
conditional authority and the courts have a limited power to disregard it. 

The decisions of a superior court are authoritative precedents and are 
binding on the courts subordinate to it. Thus a Court of first instance cannot 
question a decision of its courts of appeal; the decisions of the Sessions Judge 
are binding on a Magistrate subordinate to him, that of the District Judge or 
Civil Judge on the Munsifs within his jurisdiction and that of the High Court 
on the Sessions Judges and Civil Judges within its authority. None of these 
courts can refuse to follow the judgments of the High Court. 

A High Court is bound by its own decisions unless they are overruled or 
dissented from by a more authoritative bench of that court than the one 
which framed the original decision, and the High Courts are also bound by 
the decisions of the Supreme Court and by those of older courts of co-ordinate 
authority, for example the Privy Council and the now-defunct Federal 
Court.^* 


Persuasive Precedents 

As noted above a persuasive precedent is not binding and depends for 
its influence upon its merits. Such precedents are merely historical while 
authoritative precedents are legal sources of law. Thus a foreign judgment, 
e. g. by an American or English Court would be merely of persuasive value. 
Similarly judicial dicta or statements of law which lay down a rule, 
which is unnecessary or irrelevant for the purpose in hand though not judicial 
precedents, are not entirely destitute of persuasive efficacy. Dicta or obiter 
dicta are things said by the way and not relevant to the subject-matter in 
issue. Judicial declaration, unaccompanied by judicial application, is of no 
authority. The prerogative of judges is not to make law by formulating and 
declaring it—this pertains to the legislature, but to make law by applying it. 


A persuasive precedent may be disregarded if it is erroneous, either in 
law or in reason, and the circumstances of the case must not be such as to 
make applicable the maxim, communis error facit jus. The defective decision 
must not, by the lapse of time or otherwise, have acquired such added 
authority as to give it a title to permanent recognition notwithstanding the 
vices of its origin. 


A precedent acquires added authority from the lapse of time. The 
longer it has stood unquestioned and unreversed, the more harm in the way 


12. The eflect of the provisions of Articles 
141 and 374(2) of the Constitution of 
India is not that all the judgments 
pronounced by the Federal Court 
before the commencement of the 
Constitution of India will have the 
same force and effect as if they had 
been delivered and made by the 


Supreme Court. After the passing of 
the Constitution of India the judg¬ 
ments of the Federal Court do not 
continue to be in any way more 
effective and binding on the courts in 
this country than the Judgments of the 
Privy Council. Om Prakash Gupta v. 
United Provinces, ILR 1952 All 467. 
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of uncertainty and the disappointment of reasonable expectations will result 
from its reversal. 

In England even the decision of a Court of first instance is not disturbed 
if it has made the law on a particular subject.'* *‘Viewed simply as the 
decision of a Court of first instance^ the authority of this case, notwithstanding 
the respect due to the Judges who decided it, is not binding upon us; but 
viewed in its character and practical results, it is one of a class of decisions 
which acquire a weight and effect beyond that which attaches to the relative 
position of the Court from which they proceed. It constitutes an authority 
which after it has stood for so long a period unchallenged should not, in the 
interests of public convenience, and having regard to the protection of 
private rights, be ovei ruled by this Court except upon very special considera¬ 
tions.'^ 

As for the English law the Supreme Court have held that it is not 
binding on the Indian Courts after Independence but the jurisprudence of 
judicial review is substantially common for Indian and Anglo-American 
systems and so Halsbury has considerable persuasive value and the wider 
emergence of common canons of judicial review is a welcome trend towards 
one world public law.'* 

Although the Indian Companies Act is modelled on the English Com¬ 
panies Act, the Indian law is developing on its lines. Courts have to adjust 
and adapt, limit or extend the principles derived from the English decisions, 
entitled as they are to great respect suiting the conditions of Indian Society 
and the country in general, always, however with one primary consideration 
in view that the general interests of the shareholders may not be readily 
sacrificed at the altar of squabbles of directors of powerful groups to manage 
the company.'® 

‘Precedent^ and ‘obiter dicta' 

A ‘precedent', therefore, is a judicial decision which contains in itself a 
principle. The underlying principle which thus forms its authoritative 
element is often termed the ratio decidendi. The concrete decision is binding 
between the parties to it, but it is the abstract ratio decidendi which alone has 
the force of law as regards the world at large. ‘The only use of authorities 
or decided cases', says Sir George Jessel, ‘is the establishment of some 
principle, which the Judge can follow out in deciding the case before him'. 
‘The only thing', says the same distinguished Judge in another case, ‘in a 


13. Smith V. Keal, 9 QBD at p. 352. 
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judge^s decision binding as an authority upon a subsequent Judge is the 
principle upon which the case was decided^. 

The only judicial principles which are authoritative are those which are 
thus relevant in their subject-matter and limited in their scope. All others, 
at the best, are of merely persuasive efficacy. They are not true ratio decidendi^ 
and are distinguished from them under the name of dicta or obiter dicta, 
things said by the way. 

It is, of course, a perfectly familiar doctrine that obiter dicta, though 
they may have great weight as such, are not conclusive authority. Obiter 
dicta in this context means what the words literally signify—namely, state¬ 
ments, by the way. If a Judge thinks it desirable to give his opinion on 
some point which is not necessary for the decision of the case that of course, 
has not the binding weight of the decision of the case and the reasons for the 
decision.^’ 

The weight to be given to obiter dicta depends upon the circumstances. 
‘If the eminence of the tribunal, the consensus of judicial opinion, and the 
degree of deliberation all continue to lend a special weight and solemnity to 
dicta, then their authority is for all practical purposes indistinguishable from 
that of ratio decidendi?^ 

The Allahabad High Court view on decisions of the Supreme Court is 
that the ratio of a case decided by the Supreme Court should be adopted in 
the factual background of a case under decision.^® 

Case-Law and How it should be dealt with in Judgments. 

The importance of case-law thus cannot be over emphasised. The com¬ 
plexity of human affairs is various and a reported case is of considerable help 
to the Judge as a precedent since it points out how a similar situation was 
dealt with earlier. Even if the reported case is only partly applicable the 
Judge has to build further on the edifice already erected by a learned pre¬ 
decessor. Case-law can sometimes considerably shorten the work of a judge 
since it is nothing but reported precedents for guidance. It is an established 
rule to abide by former precedents,— stare decisis —where the same points 
come up again in litigation, as well to keep the scale of justice steady and 
not liable to waiver with every new Judge's opinion, as also because the law 
in that case being solemnly declared—what before was uncertain and perhaps 
indifferent, is now become a permanent rule, which it is not in the breast of 
any subsequent Judge to alter according to his private sentiments, he being 
sworn to determine, not according to his own private judgment, but accord- 

17. Power V. E, V, Steel Iron and Coal Co., p. 224, 
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iug to the known laws of the land not delegated to pronounce a new law but 
to maintain the old—jus dicere et non jus dare,^^ This rule is accepted by every 
court of justice in England and now in India and should be loyally followed 
even by Judges of co-ordinate jurisdiction. A fortiori is the rule binding 
upon subordinate courts. It is based on the legal maxim that in like cases 
judgment is the same, de simibus idem est judicium. 

While dealing with case-law, captions or head-notes of reported cases 
are sometimes misleading and care should be taken to study those cases before 
applying the principles laid down therein. As a rule the full report of the 
case should be referred to and not the headnotes in a commentary or digest, 
since the precis embodied in the digest may be inaccurate or partial and 
may misrepresent the judge who decided the reported case. 

In citing rulings in judgments the names of the parties should invariably 
be given and if the ruling is reported in any of the reports of the official 
series reference to the official report should be given in preference to any 
other. As observed by Mootham, J *‘Not only is there‘the ever present 
risk of a typing mistake making the reference wholly unintelligible but as a 
result of the multiplicity of the reports, it is difficult to determine whether 
the case referred to by the lower court, is that which is reported in another 
scries of reports, without comparing the two reports. 

Weight and Value of Reported Cases. 

A subordinate court is bound to follow the authority of the superior 
court. Thus a ruling of the Supreme Court on a particular point would be 
binding throughout the Indian Union and a ruling of the High Court of a 
particular State should be followed by the subordinate courts of that State. 
The ruling of a High Court of one State is merely of persuasive authority 
in anothei State and in the absence of a binding ruling of their own High 
Court, the inferior courts of the latter State should follow that ruling, but 
even a single judge ruling of one's own High Court of an earlier date is 
binding on the courts subordinate to it, in preference to a later bench ruling 
of another High Court.** 

In a Allahabad case, Seth, J. observed :** *‘A Magistrate is bound to 
follow the authority of the High Court to which he is subordinate. When¬ 
ever, therefore, he is called upon to decide a question of law it becomes his 
duty to ascertain whether any pronouncement of the High Court exists on 
the point. Omission to do so is as much dereliction of duty as omission 
to refer to sections of the statute. The disregard of authority is, however, 

20. Broom’s Legal Maxims, 7th Edition 22. Kamla v. StaU^ 1953 ALJ 221: ILR 
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something still more objectionable, it amounts to an act of insubordina* 
tion." 


And the following observations were made by Iqbal Ahmad and Pathak, 
JJ. in Karam Husain v. Mohammad Khalil**, “It is the bounden duty of the 
judges of the courts subordinate to this court to implicitly follow the deci¬ 
sions pronounced by this court and we deprerate any attempt on their part 
to criticise them or to refuse to follow them. The rule that every subordi¬ 
nate judge is in duty bound loyally to accept the rulings of the High Court 
to which he is subordinate is a well recognized rule to which attention has 
been called by this court on a number of occasions.’^ 

In the case of King-Emperor v. Deni**, Stanley, C. J. and Burkitt, J. had 
to consider the genesis of this rule at some length and in the course of their 
judgment they remarked that the judge of a subordinate court, however 
brilliant and well trained a lawyer he may be, is not entitled to assume the 
powers of an appellate Court or to refuse to follow the dicision of the High 
Court to which his court is subordinate, and that it is the duty of every subor¬ 
dinate judge to accept loyally the rulings of the High Court unless and until 
they have been overruled by a higher ribunal. 

In case of conflict in two decisions of the Supreme Court, the Allahabad 
High Court have opined that the law as laid down in the later case should 
be followed.®* The pronouncements of larger benches of the Supreme 
Court are more binding and should be preferred to those of smaller ones, 
The retrospectivity of a decision should be elucidated by the court in the 
decision itself.** 

A judicial precedent of a higher court does not cease to be binding upon 
subordinate courts merely because all the relevant reasons in support of or 
against the view taken by the higher court are not mentioned in the judg¬ 
ment or the actual decision is based upon a reason which does not appeal to 
the subordinate court. 

The above observations apply to Magistrates and Sessions Judges to the 
same extent to which they apply to the Judges of the Civil Courts. 
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Chapter IV 


SYSTEMS APPROACH TO CRIMINAL JUSTICE 

It is ever easier to grasp a principle once it is diagrammed. With this 
in view, an attempt is made in this chapter to chart some theories, thereby 
making them more intelligible. 


/COWCEPTUAL 

► KNOWLEDGE 


► SKILLS HOMAM 


>AlT\mES 

TECHNICAL 

In figure I, we have the three attributes the Judges, like all other public 
funrtionarits, must have: know!-dge, skills and the altitudes. To explain, 
the incumbent to the olFire of a Judge or Magistrate must have some basic 
knowledge of legal and other theories, besides the knowledge of precedents 
that he is suppos«TJ to apply in decision-making. Applied knowledge is the 
skill of a Judgf» or a lawyer. Skill is subdivided into coricep‘ual or policy¬ 
making skill, human skill and the technical skill. Conceptual skills 
highlight a sense of n spmsibility in the decision maker that he is approaching 
a problem in a widt r gamut and in all its practical and pragmatic ramifications. 
This sort of approach helps the decision maker in enunciation of a long term 
policy re fh eted in some of the judicial pronouncements which have stood in 
good stead across ov(‘r a century. All the Judges are somehow or the other 
laying a policy in their decisions, those at the trial level may be laying it 
down for themselves alone while those at higher levels, for others as well. 
Every decision is an inter-play and inter-action of more than one individual 
and so the need for human skills is very pressing. The lawyers, witnesses, 
litigants and the staff attached to a Judge or Magistrate help him arrive at a 
decision by performing their respective roles and a Judge not possessed of 
these human skills which include evoking better and willing responses in terms 
of performance levels is more likely to run into problems by inspiring popular 
antagonism against himsidf and even the institution or the organisation that 
he represents. Technical skills are the skills the Judge needs for the opera¬ 
tional work. The technical skills of a High Court Judge would include a 
working familiarity with the Constitutional law, while at the subordinate 
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level, even a vague awareness of Constitutional provisions would perhaps be 
sufficient. While at the Supreme Court level this skill would include a 
familiarisation with a larger number of statutes, including local ones at 
trans-India basis but at the High Court level Judges, such familiarisation 
would only include the local laws of a particulars state. Attitudes are also 
applied skills, like skills are applied knowledge and differ from job to job, 
heirarchy to heirarchy, and even place to place. While it is an attribute of an 
executive officer to be social, with the Judge too much social mixing may 
prove to be a constraint in his work and ultimately even an ernbarrasment to 
him. It is interesting to note that the first letters of the three words when 
read upside down in figure 1 yield “Ask^^ and truely all knowledge, skills and 
attitudes, one acquires, is because of experimentative curiosity. The author 
is oft reminded of the following couplet of Rudyard Kipling; and found his 
six friends useful companions indeed : 

“I keep six honest serving men,/ They taught me all I know,/ Their 
names are Who, Why and What/And When and Where and How^^ 


SKILLS 



Figure 2 shows the approximation of the three skills one needs at the 
different levels in an organisation. While at the top level, like an Inspector 
General of Police, Home Secretary or the Home Minisier what one must 
fully have is the conceptual clarity of the law and order problem over the 
entire State or country for evolving a policy in that behalf, for policy 
making is the prime function of the top level functionaries in an or¬ 
ganisation. At the middle level one mu^t have all the three skills in 
equal measure as the function of the middle level is to receive the policy- 
from the top and to communicate it to the bc»ttom level for irnplemt-ntation. 
In the process, the country or State level target'? are bifurcared to division, 
district or taluka level targets and local conditions and variations taken into 
account. People at the middle level have to bo sirnulianeously aware of the 
broad policy and the rock bottom operational details In rase of our 
illustration of the police department, this level w uld i irlude the Deputy 
Inspector Generals of Police at the division levels. The policy is ultimately 
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implemented at the bottom level and the people there are the real hands and 
feet of any organisation. A Sub-Inspector of Police or a Deputy Supdt. of 
Police must first know, and skillfully use such knowledge for “bandobast^^ 
and crime investigation rather than acquire broad spectrum of conceptual 
acquisitions. 

With Supreme Court at the apex, the High Court, in the middle 
and the subordinate courts at the bottom perhaps a similar chart could be 
drawn for the judicial side as well, but the question that the author wants to 
raise at this stage is as to whether the bottom level Judge is supposed to have 
no or little conceptual skills like other such functionaries in other organisa¬ 
tions. Though the top functionaries in the judicial department do not 
actually Hry^^ a case by recording evidence themselves but they must be 
intimately aware of the procedure of the trial courts to be able to reach 
where they are and even though the bottom level subordinate Judges do not 
lay down law which might operate as binding precedents but still it cannot 
be said that no conceptual skills are required in their case. The author 
would be interested to learn of the feelings of the readers in this behalf. 

DECISION MAKING 



The different steps in decision-making have been detailed and discussed 
fls-where in this book (Part 3, Chapters XVII to XIX). Broadly speaking any 
decision is based on some material called ‘input^ in management language and 
which for all practical purposes would consist of the record and the pleadings 
in a case. The first stage in decision-making is planning where the Judge or 
Magistrate peruses the pleadings and the petitions and regulations, records the 
evidence, and hears arguments. A vague sort of conclusion which might tend 
to growup in the mind of the Presiding Officer at this stage must be avoided 
and the conclusions should be suspended till the end so that they are deliberate 
and reached after intense exercise of the mind and not by merely judicial 
hunch-making. As already discussed in Chapter 3 no long-term planning is 
perhaps possible, injudicial decision-making. But every decision of an indivi¬ 
dual case involves a sort of planning at the individual level. The preparation 
stage would include appraisal of rival contentions illumined by precedential 
wisdom. The third stage of designing a decision is arrived after the preparation 
stage is over and here the Judge comes across intense deliberation and reason¬ 
ing, churning of ideas, brain-storming and reaches his findings and conclusions 
and in this process answers the individual grievances. When a Judicial 
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Officer starts dictating and ultimately pronouncing and signing a decision, he 
can be said to have reached the final implementation stage. These four stages 
generally yield the output, which in this case is the judgment. As already 
discussed (Chapter III) an individual decision may not perpetually solve a 
problem but it does answer a particular grievance. Though the Judges have 
no apparatus or machinery to learn that ‘‘something is wrong^% ardent and 
devoted workers, and truely discerning ones, will learn that there is a feed¬ 
back and evaluation channel, albeit a feeble one, available to them. The 
reaction of parties and their representatives and the decision in appeal and 
higher stages of litigation would have the fate of confronting the Judge with 
his errors. Applying a methodology of checking and cross-checking, reasoning, 
articulating, intellectualising, harmonising and humanising, a Presiding 
Officer will learn all his strengths and weaknesses and that of his decision at 
every stage as shown by arrows emerging from the different circles to the 
bottom loop. 


Fig. 4 
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Law Gommis g-n of India has envisaged a dynamic an ^'challenging role 
for the Indian Judiciary accepting it as a powerful instrument of change.^ 
In figure 4 the role of Court as a dynamic instrument is illustrated. The target 
population, or the “clientele^' of the courts consists, either of individuals, 
2, or groups of individuals or corporate bodies or 3, of government or govern¬ 
ment controlled corporations who approach the courts for redressal of 
grievances. These three members of the “clientele^' make demands on the 
court in shape of petitions filed containing the numerous grievances. The 
demands so made also reflect a kind of support expressed by the demanders 
in the courts and the institution of justice at large. This support is the 
faith of litigants in the Court. The functions of the court are broadly four 
namely: 1. Regulation, 2. Allocation, 3. Restitution and 4. Pro¬ 
clamation. On a demand having been made on it, the court performs 


Higher Ju diciary, Jan. 1974, pages 115 
to 117. 
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either or any of these functions, depending on the kind of demand made on 
it and gives a decision as illustrated in the figure. The decision is judged by 
the public at large. In the way it is received and the kind of responses that 
it evokes from the litigant public and the superior courts, is what serves as a 
feed-back and evaluation channel to the Court, whereby past mistakes can be 
improved upon in future. 


* lui . riioiirioM 
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Figure 5 illustrates the inter-action of the four agencies involved in 
administration of Criminal Justice, Police, Prosecution, Courts, Jail and 
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Probation Authorities or the Appropriate Government. The starting point 
is the police which record and investigate crimes. Crimes are either observed 
by police or they are reported to police. There is always an element of 
crime which go either undetected or unreported and in resp^^ct whereof the 
police simply do nothing. Investigation is undertaken of crimes which come 
to the notice of the police and during investigation there are unsolved 
mysteries about which the police usually submit a final report. In some of 
the cases investigated, the police make arrest and in some they do not, and 
again a set of persons are released without charge-sheet and without pn^secu- 
tion even though an arrest might have taken place earliiT. A cliarg<*-sheet is 
submitted in matters where the police find enough evidence to go to the trial 
but even at this stage some persons earlier accused of crimes, turn approvers 
and are released without prosecution. At the second stage of submission 
of charge-sheet, the prosecution agency takes over from the police 
because a charge-sheet is uusally routed to a Court through the prosecution 
branch. The Code of 1^73 contemplates prosecution as an independent 
agency and not under the influence of the police but undtT local amendments 
in some States, like Uttar Pradesh, the prosecution are still linked with the 
Police department as earlier. After submission of charge-sheet to the court 
there is an initial appearance of the accused before the Magistrate, when 
charges are either dropped or framed. In cases exclusively triable by the Court 
of Session, there are the committal proceedings, in which chances of drooping 
of charges are, however, very remote after the advent of the Code of 1973. 
The curved looj) to the top in the figure shows bifurcation of offences exclusi¬ 
vely triable by Sessions Courts, ultimately culminating in sentencing and in 
appeal. The sentence by a Sessions Court could be either confinement in j'ail, 
or release on probation and in either event either the j'ail, or the probation 
authority takes control over the convict. In matters of remission and suspen¬ 
sion of sentence by the appropriate Government in consultation of the Court, 
the jail sentence may end up in physical release of the convict but on revo¬ 
cation of such remission and suspension of sentence, the convict goes back to 
jail again, as does a person released on probation, misusing such probation. 

A similar fate awaits the warrant trials which a Judicial Magistrate must 
himself try and such trials are patterned on the same procedure as prescribed 
for the Sessions Trials except that there are no committal proceedings 
to precede them. The loops emerging towards the bottom in figure 5 
show the progress of summons trial and summary trials before the Magistrates 
and the one to the extreme bottom, is proposi'd to depict trial of offences 
committed by juveniles and held by the Juvenile Judge in the district who is 
the Chief Metropolitan Magistrate in a Mt^tropolitan area and the Chief 
Judicial Magistrate in the non-Metropolitan area. There is a separate index 
to figure 5 and the projecting black painted loops show the stages where a 
person could be out of the system even at stages earlier than the final stage 
as shown to the extreme right in figure 5. Figure 5 diagrams the different 
stages of elimination, so to say. 
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INDEX TO FIGURE No. 5 

1. May continue until trial. 

2. Administrative record of arrest. The first stage at which temporary 
release on bail may be available. 

3. Before Magistrate formal note of charge-sheet. The accused at this 
stage should be advised of his rights and the petty offences should be usually 
conducted here without further processing. 

4. Preliminary testing of evidence against accused and here charge may 
be reduced in certain cases and in cases triable by the Judicial Magistrates 
there are no separate committal proceedings. 

5. Opening address by the prosecution on basis of information sub¬ 
mitted by the police or citizen. 

6. Charge framed by the Court on basis of the information submitted 
by the prosecution and police. The Court here reviews the police and the 
prosecution decision and prima facie evaluates as to whether the evidence 
proposed to be adduced^ is sufficient to justify a trial. 

7. Charge may be reduced at any time prior to trial for several reasons 
including a plea of guilty. 

8. Challenge on constitutional ground to legality of detention—could 
be brought at any point in process. 

9. Informal description. 

10. The Juveniles Judge decides desirability of further court action. 

11. Welfare agency, social services and medical care etc. where adjudi¬ 
cated hearing is not necessary. Fig. 6 


Figure 6 is 
derived from Cha- 


melien, Fox, and 
Widsman* show¬ 
ing the channels 
through which 
Court works as a 
change agent in 
matters of crimi¬ 
nal justice and the 
functions it per¬ 
forms, in terms 
of its output con¬ 
sisting of probation 
suspension and 
remission of sen¬ 
tences, custody 
and other correc- 
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tions, the judicial process consisting of the Court, assisted by the prosecution 
on one side and the defence on the other. 


Figure 7 illustrates as nearly as 
possible the critical path adopted by 
the court while proceeding from un¬ 
known to the known. The journey 
involved is also from the simple to 
complex. The Court is ignorant of 
complex and challenging situation, 
attendant to a case at the time such 
case is instituted before it, and the 
level of knowledge and probable cause 
is at the bottom. From complete 
ignorance, a sort of level of suspi¬ 
cion starts building up, once the 
Court embarks on the processes of logical evaluation. The traverse from 
the unknown to the absolutely known is covered with additional facts 
and circumstances, which either lead the Court to the absolutely known or if 
that is not possible, on account of various factors prohibiting complete re¬ 
construction, the Court would still to be in a position to decide the contro¬ 
versy on the basis of probability. 


• absolutely known 


additional 

FACTS AND ^ 
CIDCUMSTANCrB + 



LEVEL OF PROBABLE 
CAUSE 


LEVEL OF SUSPICIOM 


Fig. 7 


DEAL INTER-RELATIONSHIP OF JUSTICE SYSTEM WITH SOCIETY 


Elementary & Secondary Education System 

(a) Provides prevention services to youth 
\b) Educates youth through course and car- 
riculum development, teacher manuals 
(c) Provides citizen participation through 
inculcation of a sense of morality in 
pupils 


Agriculture, Industry and Cittzen Groups 

(a) Provide needed participation on legis- 
lative, governmental and community 
reforms 

(A) Educate manpower through news 
media, radio, films, T. 'V. and 
speakers 

(e) Provide volunteer participation in 
crime reduction through membership 
or employees 


Fig. 8 



High Education System 

(fl) Provides services to system through 
research 

(b) Educates students through carriculum 
and carrier development 

(c) Provides citizens participation in 
crime reduction through student 
placement 


Social Service Agencies 

(a) Provide direct prevention and re 
habilitation sesvices 

{b) Educate community through publica¬ 
tion news, films, etc. 

(c) Provide citizen's participation through 
critical appreciation of justice system. 
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Figure 8, depicts a sort of ideal situation where the educational system, 
primary as well as higher level industrial and social groups and social service 
agencies, inter-act with the Court in providing the different kinds of 

assistance.® 
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Fig. 9 


Figure 9 again illustrates the steps and the stages through which the 
decisions of the Court must pass on being triggered by a report of crime.^ 


3. Derived from Introduction to Cri- 
MiNAi. Justice by Neil C. Chamelien 
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Fig. 10 


And figure 10, finally 
depicts the criminal 
justice sequence. 

This chapter is intro¬ 
duced by the author 
for providing a study 
in the social variables 
in law and sociology of 
law. Law is insepa¬ 
rably int(‘rlinked with 
changes in the social 
structure and the activi¬ 
ties of social groups 
and the collectivities in 
society. Th<* effects of 
social chang(\s and influ¬ 
ences of social variables 
are felt not only in the 
making of law but also 
in its implementation 
and actual administra¬ 
tion. 



“To one who enacts the law it is a command; and to the individual 
it is a throat or rule of conduct; to the judge the law furnishes the 
/ rule for decision ; to the lawyer law serves as the basis for advising his 
clients on what the courts or officials, decisions are likely to be^\* 


To conclude it may be submitted that the Judges are social engineers, 
who could hardly afford to remain static in a fast changing world. Frank- 
furtur has noted that framers of judiciary' Acts are not required to be seers, 
and great judiciary Acts, unlike great poems are not written for all times.* 


5. Ruicoepound Sooiolooy op Law Court, quoted in Law Commisiion of 

Moor 1955. India 58th report 1974. 

€. Frankfurtur: Buiineii op the Supreme 
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Chapter V 

PREVENTIVE ORDERS 

A. PREVENTIVE ORDER FOR SECURITY 

Pn‘V(>ntivi‘ ordcM S w(‘rc clc‘alt with under Pari IV of the Code of Criminal 
Procedure, 1898 and undtu’ Chapter VJIl which has boom substantially retained 
in tlu‘ now Code, and an order for security for (a) keeping^ the peace, or (b) for 
good behaviour can 1)0 made. Sections 106 and 107, Cr. P.C. deal with orders 
for keeping the peace and Sections 108 to 110, Cr. P. C. with orders for good 
l)ehaviour. The obj(‘ct of these sections is to protect society from possible 
and habitual f>lfenders by putting them under such bonds as would prevent 
them from resorting to evil courses. The object however is not to punish a 
person for evil reputation.^ 

The question relating to the nature and scope of Sections 106 to 126-A, 
Cr. P.C. of the okf Code and their constitutionality with reference to Article 22 
of the Constitution came up before the Supreme Court in Madhu Limaye v. Sub- 
Divisional Magistratesy and the constitutionality of Chapt('r VIII of the Code 
was upheld. Section 106 was held to bo aimed at persons whose past conduct 
had prov'ed dangerous to public. This provision was held to be intended to 
secure pul)lic tranquillity and peace. Division B (Sections 107-110 & Sec¬ 
tions 112-119) were also upheld as intra vires and Section 117, sub-section (i) 
was found to be contemplating an enquiry into the truth of the information, 
and pending such enquiry, an interim bond could be asked for. It was found 
necessary to put a strict construction of pow<»r of the Magistrate, as the liberty 
of the subject was involved. For this reason it was also decerned necessary fo?- 
some enquiry to precede before an interim bond was demanded. Division C 
of Chapter VIII (S<’ctions 119-126-A) was also det*med to be intra vires. 

The power under Chapter VIII of the Cr. P. C. is to be distinguished 
from the power of detention, by executive action under Artick' 22. The order 
to requin* a person to execute a bond issued before an offence is committed is 
judicial in character and the Magistrate must assign reasons while passing 
such order.® 

(A) Security for Keeping the Peace on Conviction 

Security for keeping the peace under Section 106, Cr. P. C. can be 
required, (1) only when a person is convicted; (2) the conviction is for 
one of the offences specified in that section. [Chapter VIII of the I. P, C. 

1. (1898) AWN 114. 3. Madhu Limaye v. S, D, M., Monghyry 

2. AIR 1971 SC 2486: (1970) 3 SCO lupra. 

746. 
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Other than an offence punishable under Section 153-A or Section 153-B or 
Section 154, or of assault or other offence involving a breach of peace or of 
committing mischief or criminal intimidation]; and (3) the conviction must 
be by one of the Courts mentioned in the section i. e, a Court of Sessions, 
or a Magistrate of the 1st Class or by an appellate Court or by the 
High Court when exercising its power of revision under clauses (3) and 
(4), when such Court is of the opinion that it is necessary to bind over 
the accused to keep the peace. Section 106, Cr. P. C. contemplates only 
one order requiring security being passed at the time of passing sentence 
on the accused. Unlike Section 107 or Section 109, Cr. P. C. there is no 
provision of a preliminary order to show cause and a final order after inquiry. 

The jurisdiction to pass an order for security under Section 106 arises only 
on""conviction of an accused person for any of the off nces mentioned therein 
and where an accused person is acquitted, he cannot be ordered to give 
security.^ 

An order for security under this section must be passed at the time of 
conviction and the passing of the sentence.® Thus the order must be part of 
the decision in the main case.® If such an order is not passed at the time of 
passing the sentence, the only procedure by which the accused can be bound 
is that laid down in Section 107, Cr. P. C. Before the provisions of Section 106, 
Cr. P. C. can come into play the Court must record a conviction and pass a 
sentence.’ The restriction as to the order for security being passed at the 
time of passing a sentence does not apply to an appellate or revisional Court 
as sub-section (1) which contains that restriction does not control sub-sec¬ 
tion (3) which confers the power on appellate and revisional Courts. 

The Form and Contents of the Order 

An order under this section can only be for security for keeping the peace 
and the Courts have no power to require security for good behaviour under 
Section 106, Cr.P.C.® An order under Section 106, Cr.P.C. cannot provide 
for security being given at a future date nor can it direct that the prisoner shall 
execute a bond for keeping peace at the time of conclusion of imprisonment. 
The reason is that under the law he is at liberty to execute the bond at once 
or at any time before the expiration of the term of imprisonment.® The 
amount for which security is required must be specified otherwise the order 
is bad,^® nor can the Court order security of landed property being 
furnished.No appeal lies against an order to furnish security under Sec¬ 
tion 106, Cr, P. C. but as provided by sub-clause (2) if the conviction is set 


4. In the matter of Umda Khanum, 3 CLR 
72 and ILR 1 Bom HC 191. 

5. Ramadhin v. Emp,, AIR 1924 All 
230; Q. V. Kanhiaya, 4 NWP. 154. 

6. Din Dayal v. Emp,^ AIR 1925 All 
434. 

7. Emp. V. N. S. Tun, 2 LBR 53. 


8. Mahaboi V. Emp,, AIR 1918 All 95; 
T, Mandat v. Kanigar, ILR 9 Cal 
215. 

9. Qj. V. Bachu, 7 NWP (1875) 328. 

10. Empress v. Sheo Balak, 1881 AWN 86. 

11. Mokhav, Empress, 1 ALJR 162. 
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aside on appeal, the bond executed becomes void. The maximum period for 
which a person can be bound down under this section is three years. 

A trial Magistrate passing an order under Section 106, Cr.P.C. need not 
give reasons for his opinion but it is undesirable where a person is charged 
with some petty offence and sentenced to a small fine, to tack on an order 
under Section 106, Cr. P. G. In such cases though legally permissible, the 
order under Section 106, Gr. P. C. should be used very sparingly. Before 
passing an order the Magistrate should satisfy himself that if he does not call 
upon the accused to furnish the bond there is a likelihood of his committing a 
broach of peace in future. 

(B) Security for Keeping the Peace in Other Cases 

Section 107, Cr.P.C. unlike Section 106 provides for security for keeping 
the peace in other cases and not when the accused is convicted. The section 
is preventive and not punitive and an order under Section 107 cannot be 
made on the same materials if the Magistrate failed to avail of his powers 
under Section 1^6, Gr.P.C.^^ The intention of the section is the prevention 
of acts that may amount to or lead to a breach of peace and not a punishment 
for past offences.^® 

A proceeding under Section 107, Cr. P. C. is not a triaP® and surety 
bonds under Sections 107, 112, 117 & 118, Gr. P. C. did not amount to 
furnishing bail but were directed for keeping the peace.^’ 

The proceedings under Section 107 of the Code can continue despite the 
fact that the period for which the bond was required to be executed had 
expired. The Court was not precluded from taking into account the subse¬ 
quent events. The court may however, draw an inference that there was no 
apprehension of breach of peace if a very long period had elapsed during 
course of which nothing untoward happened. 

Where in a dispute between two communities, a compromise between 
leaders of the said communities was reached, it was held by the Supreme 
Court that the law does not debar the parties from asserting their legal rights 
in a Civil Court, since no party in a proceeding under Section 107, Cr. P. C., 
could represent the whole community to which he belonged.^® 

It has to be established, prior to a person being asked to show cause, 
that he is likely to commit a breach of the peace or disturb the public 


12. AIR 1942 Mad 501 : 43 Cri LJ 674. 

13. In re Athwan, AIR 1943 Mad 169: 44 
Cri IJ 321. 

14. O. V. Powell, 3 NWP 96. 

15. H. Haidar V, Emp., ILR 35 Cal 674; 
AIR 1931 Lah 191. 

16. State of A. P. v. Meeravya, (1969)1 
see 161; AIR 1970 SC 771. 


17. Govinde Singh v. B, T, Pestonji, AIR 
1972 SC 528. 

18. Ram Narain Singh v. State of Bihar, 
(1972) 25 CC 532; AIR 1972 
SC 2225. 

19. Sheikh Peeru Bux v. Kalandi Dati, 
(1969) 25 CR 563, 56; AIR 1970 
SC 528. 
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tranquillity or to do any wrongful act that may probably occasion a breach of 
the peace or disturb the public tranquillity. Section 111 of the Code gives 
the details of the nature of the order that has to be passed by the Magistrate 
and has to be served on the person proceeded against. 

If the p(^rson in respect of whom such order is made is present in Court, 
Section 112 requires that the order shall be read over to him or, if he so desires, 
the substance thereof shall be explained to him. Section 113 mentions the 
procedure in cas(5s where the person so proceeded against is not present in 
Court. In those cases the Magistrate shall issue summons requiring him 
to appear, or, when such person is in custody, a warrant directing the officer 
in whose custody he is, to bring him before the Court. If in the opinion of 
the Magistrate, there is reason to fear the commission of a breach of the peace 
which cannot be prevented without the immediate arrest of that person, the 
proviso to Section 113 enables the Magistrate to issue a warrant for his arrest 
solely for the purpose of preventing a commission of a breach of the peace. 
The enquiry as to the truth of the information upon which action has been 
taken starts after the order under Section 111 has been read over and explained 
under Section 112 to a person prestmt in Court or when any such person 
appears or is brought before the Magistrate in compliance with or in execution 
of a summons or warrant issued under Section 113. Whem proceeding to 
enquire into the truth of the information under Section 117, sub-section (1), 
the Magistrate is empowered to take such further evidence as may appear to 
him to be necessary.-® Action under this section can be taken by an Execu¬ 
tive Magistrate. 

The act in respect of which security is required must not be acts, repeti¬ 
tion of which may be merely apprehended from the commission of similar 
acts but acts from which a reasonable inference can be drawn that the 
accused are likely to commit a breach of peace. 

Scope 

The information of the kind mentioned in Section 107 must be of a clear 
and definite kind directly aff cting the person against whom process is issued 
and it should disclose tangible details so that he may come prepared to meet 
the said allegations. 

Nature 

The sine qua non for institution of proceedings under Section 107 is that 
the Magistrate should be of the opinion that there is sufficient ground for 
proceeding against the persons informed against. The responsibility is cast on 
the Executive Magistrate. He is responsible for maintaining peace in his 
division. His discretion in this regard is absolute and unqualified. It is 

20. .7.P. Verma v. State, ILR Pat 1956 Mysore, 1973 Cri LJ 1049 (Mys). 

Vol. XXXV, p. 837. 22. Ibid. 

21. Reddy Channabasavanna v. State of 
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nowhere povided that the information must be gathered from the legal 
evidence. It may be from any source, public or private. Such information 
may be about past conduct and wrongful acts. They must not be too remote 
and disjointed. 

An important provision introduced by the new Code in the proceedings 
for enquiry contemplated by Section 116, is about the limitation during which 
the enquiry should be completed. In the case of a person on bail, for reasons to 
be recorded, the enquiry can be continued after the expiration of the statutory 
limit of six months but such discretion is not available to the Magistrate in 
the case of person in detention. Any person against whom proceedings 
under this chapter are instituted may offer himself as a witness in such 
proceedings by virtue of Section 315(2) of the new Code. 

Proceedings under this Chapter are not a trial. 2 * 

Section 117(3) of Act V of 1898, corresponding to Section 116(3) of Act II 
of 1974, presumes that unless the person is bound over he would be able to 
perpetrate that act which causes an apprehension of the breach of peace. It 
is not necessary to take a bond from a person who is already in detention and 
is not released. Without making any enquiry, neither could the Magistrate 
order the petitioners to be detained, in custody nor require them to execute 
a bond with or without sureties. 2 ® 


A Magistrate taking action under this section can only require security 
for keeping the peace but has no power to attach property2« nor can he order 
a woman to enter into a bond not to commit adultery. 2 ^ The information 
under this section is not a complaint within Section 4(1), Cr.P.C. as there is 
no allegation of an offence having been committed but only an information of 
an offence likely to be committed. 2 ® If the information proves to be false the 
Court cannot act under Section 250, Cr.P.C,2» A Magistrate to whom such 
information is given is not bound to initiate proceedings in every case and he 
can test the accuracy of the information received by issuing notice to the 
person informed against. He has also inherent power to refer the matter 
to the police or to a subordinate Magistrate for an inquiry and report®® but 
he must himself exercise his own discretion whether there is an apprehension 
of the breach of the peace and not delegate his powers to the police.®^ 

In a proceeding under Section 107, the petitioners filed their replies to the 
show cause notice on 5th September, 1974. On 17th October, 1974, the 


23. C. S, Reddy v. State of A. P., 1973 Cri 
LJ 1713 (AP). 

24. (1969) 1 see 161 : (1972) 2 SCO 
532 : 1972 SCO (Cri) 870. 
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345. 
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Sanjini V, Koneri, ILR 49 Mad 315: 
AIR 1932 All 617. 
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Magistrate fixed 2nd November, 1974 for evidence. On 1st March, 1975, the 
petitioners filed an application that because the proceedings had been pending 
for more than six months it stood automatically terminated. Arguments 
were heard on 3rd March, 1975, but the order rejecting the application was 
passed on 15th May, 1975. The question is, when an inquiry, as envisaged 
by Section 116(1), commences. 

After relying on Madhu Limaye v. S.D.M.^ Mon^hyr and others reported 
in AIR 1971 SC 2486 and also considering the provisions of Sections 252, 253 
and 254, the court rejected the contention that an inquiry under Section 116 
(1) of the Code does not commence unless some evidence is laid in the 
proceeding. It is also held that the Magistrate does not proceed with the 
inquiry when he reads and explains under Section 112 the allegations to the 
person against whom an order under Section 111 has been made. The 
inquiry may commence only after such a person files his show cause and when 
the Magistrate applies his mind to that show cause. The language of Sec¬ 
tion 116(1) shows that an inquiry will commence when the Magistrate 
proceeds to enquire into the truth of the information upon which action 
has been taken, as held in Jalaluddin Kunju v. State^ vide AIR 1952 TG 262. 
In other words, an inquiry, as envisaged by Section 116 of the Code, com¬ 
mences only when the Magistrate applies his mind to the facts of the case in 
presence of the person against whom an order is made under Section 111 of 
the Code. It was, therefore, held that the inquiry commenced not on 5th Sep¬ 
tember, 1974 when the petitioners filed their show cause, but on 17th Octo¬ 
ber, 1974 when Magistrate fixed the date for production of witnesses. 

The Magistrate must apply his mind to the question whether the inquiry 
would continue or not beyond six months from the commencement of the 
inquiry. If that is not done and the inquiry is allowed to continue, then the 
whole purpose for which sub-section (6) of Section 116 of the Code has been 
enacted will be frustrated. In cases where the Magistrate has applied his 
mind to the question, but, for some reason or the other, has not passed the 
order within six months and passes it thereafter, the inquiry should continue 
and ought not to stand automatically terminated. 

Where the arguments on the question whether the inquiry stood 
terminated or should continue was continued by the Magistrate on 3rd 
March, 1975 within six months from 17th March, 1974 when the inquiry 
commenced, but he passed orders on 15th May, 1975. 

Held, that the order dated 15th May, 1975 should relate back to 3rd 
March, 1975 and should be deemed to have been passed on that date for the 
purpose of continuing the inquiry. It is well established principle of law that 
no party to a litigation should be made to suffer on account of some fault on 

the part of the court. The maxim is— actus curiae neminem gravabit _the 

act of the court shall prejudice no man.®^» 

31a. Nathan Tadav v. State of Bihar, 1976 ILR Pat 338. 
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Having regard to the provisions of Section 112 and sub-section (1) of 
Section 116, and the fact that a summons procedure is prescribed for an 
enquiry by sub-section (2) of Section 116, it would appear that in the case of 
a person who is present in Court when the order under Section 111 is passed, 
the said order, must be read over to him and the substance thereof explained 
to him if so desired by him, on that very day, and, therefore, the inquiry in 
his case shall be deemed to have commenced on that very day irrespective of 
the fact whether the Magistrate records his plea or not. In the case of an 
opponent who is not present in Court when the order made under Section 111 
is passed, but whose presence is secured by a summons or a warrant, as 
provided uader Section 113, it would appear that since there is nothing to 
prevent the Magistrate from reading the accusations to him and recording 
his plea on the very day when he so appears or is brought before the 
Magistrate on the other hand there is a legislative mandate to proceed to 
inquire into the truth of the accusation on the happening of such an event, it 
would appear that irrespective of the fact whether the Magistrate records the 
plea of the opponent or not, and irrespective of the fact whether the 
Magistrate proceeds with the inquiry or not, the inquiry in the proceedings 
must be deemed to have commenced against such a person on the very day 
when his presence is thus secured on the day fixed by the CDurt.*^^ 

Territorial jurisdiction 

Sub-section (2) of Section 107, Gr. P. C. specifies the territorial juris¬ 
diction of Magistrates. An Executive Magistrate may have jurisdiction 
where either the person proceeded against or the place where the breach of 
peace is apprehended is within the local limits of his jurisdiction. Other Ex¬ 
ecutive Magistrates could take action under Section 107, Cr. P. C. only if both 
the place where the breach of peace or disturbance of public tranquillity is 
apprehended, and the person proceeded against are within their jurisdiction.^* 
An Executive Magistrate to whom no area or jurisdiction is allotted, has 
jurisdiction throughout the district.•• 

Under Act No. 2 of 1974 proceedings under Section 107 have to be taken 
before any Executive Magistrate when either the place where the breach 
of the "peace or disturbance took place or is apprehended, within his 
local jurisdiction or there is within such jurisdiction a person who is 
likely to commit a breach of the peace or disturb the public tranquillity or 
to do any wrongful act as aforesaid beyond such jurisdiction. 

The Magistrate must apply his mind as to the question whether the in¬ 
quiry would continue or not beyond six months from the commencement of 
the inquiry. If that is not done and the inquiry is allowed to drift even 
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beyond six months, then the entire purpose for which Section 116(6) was 
enacted is lost. In cases where the Magistrate applied his mind to the ques¬ 
tion but for some reason or the other has not passed the order within six 
months and passes it thereafter, the enquiry should continue and ought 
not to stand automatically terminated. It is a well established principle 
of law that no party to a litigation should be made to suffer on 
account of some fault of the court.“ 

Having regard to the provisions of Section 112 and sub-section (1) of Sec¬ 
tion 116 and the fact that a summons procedure is prescribed for an enquiry 
by sub-section (2) of Section 116, it would appear that in the case of a person 
who is present in court when the order under Section 111 is passed, the said 
order must be read over to him and the substance thereof explained to him 
if so desired by him, on that very day and therefore, the inquiry in his 
case, shall be deemed to have commenced on that very day irrespective 
of the fact whether the Magistrate records his plea or not. In the case of a 
person who is not present in court when the order made under Section 111 
is passed, but whose presence is secured by a summon or a warrant, as 
prescribed for under Section 113, it would appear that since there is nothing 
to prevent the Magistrate from reading the accusations to him and record¬ 
ing his plea on the very day when he so appears or is brought before the 
Magistrate. On the other hand there is a legislative mandate to proceed to 
enquire into the truth of the accusation on the happening of such event, 
it would appear that irrespective of the fact whether the Magistrate records 
the plea of the person or not, and irrespective of the fact whether the 
Magistrate proceeds with the inquiry or not, the inquiry in the proceedings 
must be deemed to have commenced against such a person on the very day 
when his presence is thus secured as fixed by the court.®® 

The won for the institution of proceedings under Section 107, 

Cr. P. C. is that the Magistrate should be of opinion that there is sufficient 
ground for taking action under that section. Thus the Magistrate cannot 
leave this to the police or to another Magistrate who may hold an inquiry.*® 
In addition to the individual from whom there is an actual apprehension of 
the breach of peace other persons who are not those who actually commit 
the breach of peace but are abettors or leaders or controllers of a faction 
can also be proceeded against under Section 107 if they are likely to do 
wrongful acts that may occasion a breach of peace.*’ The proceedings, 
under Section 107, Gr. P. C. are criminal proceedings,*® but an order to give 
security is not a conviction for an offence.** Both the opposing parties, in 
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a dispute cannot be proceeded against and bound over to keep the peace in 
a single pro.'teeding Therefore the two pxrties should be proceeded sepa¬ 
rately. 

Liability of surety 

What is the liability of a person furnishing a bond under Section 107, 
Cr. P. G. or under the other security sections. A surety furnishing such a bond 
guarantees the performance of such a bond by the person for whom he 
stands surety, to keep the peace or to be of good behaviour and stipulates 
himself to pay a determinate amount on the breach of that promise. The 
liability of a surety is a separate and an independent liability not co-exten- 
sive with that of the person bound over and is enforceable against him even 
though the penalty agreed to be paid by the person bound over, is realized. 

(C) Security for Dissemination of Sedition or Defaming Judge 

Section 108, Cr. P. C. provides for security for good behaviour being 
taken from a person who disseminates or attempts to disseminate or abets the 
dissemination of any (a) seditious ma^er (Section 121-A, I.P.G.), (b) any 
matter attempting to promote enmity between classes the publication of which 
is punishable under Section 153-A, I. P. C. or (c) any matter concerning a 
Judge which amounts to criminal intimidation or defamation under the 
Indian Penal Code, 

A Judicial Magistrate of 1st class can take action. The Magistrate must 
exercise his judgment and hold that in his opinion there is sufficient ground 
for proceeding under this section. The words ‘'a Judicial Magistrate of the 
first class^^ occurring in the section have been substituted with the words ‘*an 
Executive Magistrate'^ under Act No. 63 of 1980 by virtue whereof now only 
an Executive Magistrate can take action, under the section. 

No proceedings, however, under this section can be taken against the 
editor, proprietor, printer, or publisher of any publication registered under 
the Press and Registration of Books Act, 1867, except by the order or under 
the authority of the State Government. This section is rarely used. Like 
the following Sections 109 and 110, Cr, P. C., it embodies the preventive and 
not the punitive provisions of law.^^ 

Under sub-section (2) of Section 116 an enquiry in such proceedings 
should be made, as nearly as may be, practicable in the manner prescribed 
for conducting trials and recording evidence in summons cases. 

A person who makes a seditious speech or who is found circulating 
notices which may have the effect of promoting enmity between classes may 
be liable under other provisions of law but should not be prosecuted under 
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Section 108.^® Imprisonment awarded on failure to give security under this 
section should be simple and not rigorous.^^ 

(D) Security for Good Behaviour from Vagrants and Suspected Persons 

Action under Section 109, Cr. P. C. can be taken (a) against a person 
taking precautions to conceal his presence within the local limits of a Magis¬ 
trate's jurisdiction with a view to committing any offence, or (b) when a 
person has no ostensible means of subsistence or who cannot give a satisfac¬ 
tory account of himself. 

The object of this section is to frustrate the criminal designs of the per¬ 
sons described in it, before they are carried out.^* The persons against 
whom action is adumberated under this section are classed as rogues and 
vagabonds under the English law.^* In some districts this and the following 
Section 110, Cr. P. C. are abused by the police and it is for the Courts, the 
Magistrates and the Sessions Judges, to safeguard against such abuse. These 
sections are not intended to be used as a means of getting every suspected 
habitual offender or loafer confined in jail, but resort to the special means 
provided for by these two sections are justifiable only when the ordinary 
me^ans of detection and prevention of crimes have been adopted and have 
failed.^’ It is not the object of this section that all penniless or out of work 
persons be put on security. Only such a person comes within the purview 
of this section against whom there are reasonable grounds for suspecting that 
he is sustaining himself by dishonest means and who is unable to prove the 
source of his livelihood.^® 

The words “who cannot give a satisfactory account of himselP^ mean 
that the person proceed-^d against has to satisfactorily account for his presence 
within the limits of the Magistrate’s jurisdiction.^® 

Where action under Section 109, Cr. P. C. is proper 

The mere fact that the accused could be tried for a substantive offence 
of attempted theft is not a bar to his prosecution under Section 109, Cr. P. C. 
if the case can otherwise be established to fail under any of the clauses 
of that section.*® The evidence of previous conviction is relevant in pro¬ 
ceedings under this section.*® A person arrested by a constable and not 
a police ofiicer in charge of a police station may be proceeded against under 
Section 109.*^ A man caught while attempting to escape from a police raid 
in the middle of the night with lathis and housebreaking implements in 
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a city can be bound down under Section 109(a), Cr. P. G.®^ Section 109, 
Gr. P. G. is applicable as much to persons residing within the Magistrate's 
jurisdiction as to persons coming from outside.®® 

The action could be tak^n by a Judicial Magistrate of 1st class 
under the 1974 Gr. P. G. but subsequently powers under this section have 
been conferred on Executive Magistrates in the State of U. P. with the result 
that the Executive Magistrates alone are now vested with these powers in 
that State. The Code of Criminal Procedure (Amendment) Act, 1980 
(No. 63 of 1980) now exclusively authorises the Executive Magistrates to deal 
with the powers under this section. The section applies as much to persons 
residing within the Magistrate's jurisdiction as to persons coming from outside 
into that jurisdiction. Residence of the persons against whom information is 
received is an absolutely irrelevant consideration in determining the scope of 
the section.®® 

Taking precaution to conceal one's presence is a necessary ingre¬ 
dient to justify an order under Section 109, Gr. P. C. In absence of such 
ingredient, the mere fact that the persons concerned were armed with lathis 
and one of them had also a house-breaking implement would not establish 
that the intention of all those present together was to commit some offence.®^ 
The words ‘concealing presence' are very wide not only to cover the con¬ 
cealment of bodily presence in a house or grove or under a bridge etc. but 
also to cover the case when a man conceals his appearance e. g, by wearing 
a mask or covering his face or disguising himself by a uniform or in 
some other manner.®® Section 109(a) cannot be applied to a person merely 
because he gave a wrong address when questioned by chowkidars and took 
precautions to hide his presence not with a view to commit any offence 
but to avoid his being caught by the:^chowkidars.®® It is not necessary that 
the act of concealment should be continuing ^at the time when the informa¬ 
tion is received by the Magistrate.®’ In every case it would be a question 
of fact whether the circumstances justify the inference that he has been 
taking precautions to conceal his presence and that there was the intention 
to commit an offence.®® 

Evidence that the accused's general way of life is unsatisfactory cannot 
be admitted in a case under Section 109.®® In the absence of evidence of 
any attempt to conceal his presence a man cannot be bound down under 
Section 109(a), Gr. P. G. even if he was arrested in suspicious circumstances 
and could not give a satisfactory account of himself.®® 
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Section 109, Cr. P. C. contemplates an account to a Magistrate and not 
an account to a police-officer. A person who is unable to give a satisfac¬ 
tory account of himself to an officer in charge of a police station may render 
himself liable to be arrested by him but he cannot be bound over unless he 
is unable to give a satisfactory account of himself to the Magistrate.®^ 

(E) Security for Good Behaviour from Habitual Offenders 

Section 110, Cr. P. C. aims at security being taken from any person 
who : (a) is by habit a robber, house-breaker, thief or forger; (6) is by habit 
a receiver of stolen property knowing the same to have been stolen ; (c) habi¬ 
tually protects or harbours thieves or aids in the concealment or disposal 
of property; (d) habitually commits, or attempts to commit or abets the 
commission of offences like kidnapping, abduction, extortion, cheating or 
mischief etc.; (e) habitually commits or attempts to commit or abets the 
commission of offences involving the breach of peace ; (f) is so desperate 
and dangerous as to render his being at large without security hazardous 
to the community and (^) habitually commits or attempts to commit, or abets 
the commission of (i) any offence under one or more of the following Acts 
namely : (*) the Drugs and Cosmetics Act, 1940 (23 of 1940), («) the Foreign 
Exchange Regulation Act, 1947 (7 of 1947), (m) the Employees' Provident 
Funds Act, 1952 (19 of 1952), {iv) the Prevention of Food Adulteration Act, 
1954 (37 of 1954), {v) the Essential Commodities Act, 1955 (10 of 1955), 
(w) the Untouchability (Offences) Act, 1955 (22 of 1955), (vii) the Customs 
Act, 1962 (52 of 1962) or {viii) any offence punishable under any other law 
providing for the prevention of hoarding or profiteering or of adulteration of 
food or drugs or of corruption. 

Under the new Code, the competent authority to take action under this 
section is the Judicial Magistrate of the 1st class but as in case of powers 
under Section 109, these powers are also now exercisable by Executive Magis¬ 
trates in Uttar Pradesh under a local amendment. The Code of Criminal 
Procedure (Amendment) Act, 1980, now exclusively authorises the Executive 
Magistrates to deal with these powers. 

The two Sections 109 and 110 contemplate different classes of persons, 
where a person is amenable under Section 109, he can hardly be amenable 
under this section also and an order under this section cannot be passed 
when an order under Section 109 is in force.®* Where a Magistrate issues a 
notice under Section 107 the person to whom that notice is issued cannot be 
directed after inquiry to execute a bond for good behaviour under this sec¬ 
tion,®* and vice versa. If the notice is issued under this section, an order for 
security under Section 107, Cr. P. C. without a fresh notice under Section 112 
cannot be passed.®® 
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No action can be taken under this section if the person proceeded 
against is not within the Magistrate’s jurisdiction at the time when the pro¬ 
ceedings are taken.®* 

Scope and object 

The object of Section 1 lO is preventive and not punitive. Proceedings 
under the section are judicial and not executive and the Court is expected to 
follow the procedurt' strictly. When a person is sought to be proceeded against 
under the section it must be made clear to him as to which particular sub¬ 
section he is charged with. Mere assertion that a person is of criminal tenden¬ 
cies or of tyrannical habits is not enough.®® 

Section 110, Cr. C. P. has not been rendered void by Article 22 of the 
Constitution as the detention to which the various clauses of Article 22 apply 
is made otherwise than by an order of the Court. Article 22 has therefore no 
application to an order for security passed by Courts.®’ 

It is clear that one or more persons believ«?d to be habitually committing 
one or more of the offences mentioned either jointly or severally can be pro¬ 
ceeded against under Section 110, Cr. P. C. jointly or severally notwithstand¬ 
ing that the activity may fall within the purview of Section 401, I.P.C. [read¬ 
ing clause {a) of Section 110 with sub-section (5) of Section 116, Cr. P. C.] 
The difference between the two sections is that under Section 401 it is iieces 
sary to prove that several persons have associated together forming a gang for 
the purpose of habitually committing theft or robbery and their activities 
have in fact materialized into active robberies and thefts or attempts of such 
offences, whereas Section 110, Cr. P. C. being only a preventive section 
evidence of strong suspicion and evil repute that such person or persons 
engaged in criminal activities is enough to render them liable to be bound 
down to be^of good behaviour. Section 401, I.P.C. is punitive whereas Sec¬ 
tion 110, Cr. P. C. is preventive,®® 

The fact that a man is by temperament quarrelsome and that he occa¬ 
sionally gives threats does not make him a desperate character or one who 
is dangerous to the community, justifying action against him under this sec¬ 
tion.®® A person who comes out in a drunken state and readily resorts to 
beating those who do not act according to his wishes and commits mischief is 
a dangerous and desperate character within the meaning of Section 110(/).’® 
Similarly a person who threatens and beats people can certainly be called a 
desperate and dangerous character. 
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Extent of jurisdiction 

There is no sanction in law for basing an order under Section 110, Cr.P.C. 
on the opinion of the Sub-Inspector of Police and the Magistrate must not 
delegate his powers to the police. But the police must place facts before the 
Court to prove that police allegations against the accused are correct.If 
an accused person has gone outside the jurisdiction of a Magistrate, even 
though temporarily at a time when a complaint was made against him, there 
is no ground left for any proceedings under Section 110, Gr. P.C, to be taken 
against him by such Magistrate.’* But the section does not say that the 
person must be residing within the local limits of the jurisdiction of the Magis¬ 
trate concerned. If the alleged acts which led to the proceedings under the 
section were committed within the jurisdiction of the Magistrate and the 
apprehension of the repetition of such acts also relates to persons within 
the jurisdiction of the Magistrate, the Magistrate can proceed under the section 
even if the person proceeded against does not reside within the local limits of 
his jurisdiction.’^ 

Where the notice was issued in a cyclostyled form by filling in the blanks 
stating that it was being issued in consequence of a police report, though, 
in fact, it was issued on recording evidence, it was held that such irregularity 
was curable.’* 

The purpose of incorporating the substance o the information is to let 
the person proceeded against, to learn the charge against him so that he can 
meet it. If the accusation is made known to the person concerned to enable 
him to answer it in court that would settle the issue.’® 

If despite service of notice the party does not appear in Court, the provi¬ 
sions of Section 87, Cr. P. C. 1973 are attracted and a warrant may issue 
against him.” 

General precautions in Preventive Orders 

Whenever action is taken under Sections 107, 108, 109 or 110, Cr. P. C. 
an order in writing setting forth the information received by the Magistrate, 
the amount of the bond to be executed, the term for which it is to be enforced 
and the number, character and class of sureties required, if any, are to be 
specified under Section 111, Gr. P. G. and every summons or warrant issued 
is to be accompanied by a copy of such order and is to be served on the 
person against whom action is to be taken.’® 

The Magistrate can, pending the completion of the inquiry direct the 
person concerned to execute a bond with or without sureties for keeping the 
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peace or maintaining good behaviour until the conclusion of the inquiry and 
may detain him in custody in default of execution or until such bond is 
executed under sub-section (3) of Section 116, Cr. P. C. 

An order to give security under Section 118, Cr. P. C. should conform to 
the terms specified in the order made under Section 112, Cr. P. C. The 
maximum period for which a person can be bound down under Sections 107, 
108 and 109, Cr. P. C. is one year. But under Section 110, Cr. P. C. a person 
can be bound down for three years. 

Section 107 contemplates execution of a bond for keeping peace for a 
period not exceeding one year and is silent about sureties under Sections 106 
and 108 the bond may be ‘‘with or without sureties^' but under Sections 109 
and 110, Cr. P. C. the bonds must always be “with sureties^^. Imprisonment 
for failure to give security under Sections 106 and 107 for keeping the peace 
shall be simple,’^ and for failure to give security for good behaviour, shall 
where the proceedings have been taken under Section 108 be simple and where 
the proceedings have been taken under Section 109 or Section 110 be rigorous 
or simple as the Court or Magistrate in each case directs.®® 

Nature of Preventive Proceedings 

A person proceeded against under the preventive sections of Cr. P. C. is 
not ‘an accused^, nor is he ‘prosecuted^, of any offence. The proceedings 
against him do not, therefore, end in his ‘acquittaP or ‘conviction^. State¬ 
ments made by him “to a police-officer^^, are not affected by Section 162, 
Cr. P. C. or Section 27, Indian Evidence Act.®^ 

Before the amendment of the old Cr.P.C. by the 1955 Act the inquiry for 
security for keeping the peace was to be conducted as a summons case and in 
the case of security for good behaviour as a warrant case. Section 256, 
Cr. P. C. insofar as it related to further cross-examination did not apply to 
proceedings under Chapter VIII. Hence the trial of a person under Section 109 
or 110, Cr. P.C. was not illegal on account of the fact that he had been given 
no opportunity to cross-examine the prosecution witnesses for the second time.®® 
Now under Section 117, sub-section (2) of the Code every inquiry under 
Chapter VIII must be conducted as a summons case. 

Whether the amount of bond orderiKl under Section 116(3) can be 

reduced 

A revision application for reducing the amount of the bond and sureties 
under Section 123(2) was dismissed, holding that the Sessions Judge had no 
jurisdiction to reduce the amount of bond and the number of sureties. Failure 
of a person to furnish sureties demanded under Section 116(3) results only in 
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detention of the person, while failure of a person to furnish security under 
Section 106 or 107 requires him to undergo imprisonment. Detention does 
not mean imprisonment. Imprisonment is always used in the sense of punish¬ 
ing a person, whereas detention does not denote any punishment. 

It is correct that the court of session while hearing the appeal under Sec¬ 
tion 373 and exercising powers of the appellate Court under Section 376, may 
while upholding the order asking for the security reduce the amount of the 
security or the number of sureties or the time for which the surety is being 
asked for, yet this overlapping is no reason to conclude that sub-section (2) of 
Section 123 also relates to an order passed under Section 116(3). Moreover 
the power to reduce the security etc. has been conferred on the Chief Judicial 
Magistrate, the court of Session as well as the High Court, whereas the 
appellate powers are conferred only on the court of Session.®® 

B. PREVENTIVE ORDERS IN GASES OF PUBLIC NUISANCE 

Whenever a District Magistrate or a Sub-divisional Magistrate or any 
other Executive Magistrate specially empowered in this behalf by the State 
Government, on receiving the report of a police officer or other information 
and on taking such evidence (if any) as he thinks fit, considers— 

(fl) that any unlawful obstruction or nuisance should be removed from 
any public place or from any way, river or channel which is or 
may be lawfully used by the public ; or 

(b) that the conduct of any trade or occupation, or the keeping of 
any goods or merchandise, is injurious to the health or physical 
comfort of the community, and that in consequence such trade 
or occupation should be prohibited or regulated or such goods or 
merchandise should be removed or the keeping thereof regulated ; 
or 

(c) that the construction of any building, or, the disposal of any subs¬ 
tance, as is likely to occasion conflagration or explosion, should be 
prevented or stopped ; or 

(d) that any building, tent or structure, or any tree is in such a condi¬ 
tion that it is likely to fail and thereby cause injury to persons 
living or carrying on business in the neighbourhood or passing by, 
and that in consequence the removal, repair or support of such 
building, tent or structure, or the removal or support of such tree, 
is necessary; or 

(tf) that any tank, well or excavation adjacent to any such way or 
public place should be fenced in such manner as to prevent danger 
arising to the public; or 
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(/) that any dangerous animal should be destroyed, confined or 
otherwise disposed of, 

such Magistrate may make a conditional order requiring the person causing 
such obstruction or nuisance, or carrying on such trade or occupation, or 
keeping any such goods or merchandise, or owning, possessing or controlling 
such building, tent, structure, substance, tank, well or excavation, or owning 
or possessing such animal or tree, within a time to be fixed in the order— 

(f) to remove such obstruction or nuisance; or 

(«) to desist from carrying on, or to remove or regulate in such manner 
as may be directed, such trade or occupation, or to remove such 
goods or merchandise, or to regulate the keeping thereof such 
manner as may be directed; or 

{Hi) to prevent or stop the construction of such building, or to alter 
the disposal of such substance; or 

{iv) to rem3ve, repair or support such building, tent or structure, or 
to remove or support such trees ; or 

(w) to fence such tank, well or excavation; or 

(vi) to destroy, contine or dispose of such dangerous animal in the 
manner provided in the said order; 

or, if he objects so to do, to appear before himself or some other Executive 
Magistrate subordinate to him at a time and place to be fixed by the order, 
and show cause, in the manner hereinafter provided, why the order should 
not be made absolute. 

No order duly made by a Magistrate under this section shall be called 
in question in any Civil Court. 

A ‘‘public placc^^ includes also property belonging to the State, camping 
grounds and grounds left unoccupied for sanitary or recreative purposes. 

The order shall, if practicable, be served on the person against whom 
it is made, in the manner provided for service of a summons. If such 
order cannot \ e so served, it shall be notified by proclamation, published 
in such manner as the State Government may, by rule, direct, and a copy 
thereof shall be stuck up at such place or places as may be fittest for convey¬ 
ing the information to such person,®^ The person against whom such order 
is made shall perform, within the time and in the manner specified in the 
order, the act directed thereby; or appear in accordance with such order and 
show cause against the same.®® If such person does not perform such act or 
appear and show cause, he shall be liable to the penalty prescribed in that 
behalf in Section 188 of the Indian Penal Code, and the order shall be made 
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absolute.®® Where an order is made under Section 133 for the purpose of 
preventing obstruction, nuisance or danger to the public in the use of any 
way, river, channel or place, the magistrate shall, on the appearance before 
him of the person against whom the order was made, question him as to 
whether he denies the existence of any public right in respect of the way, 
river, channel or place, and if he does so, the Magistrate shall, before pro¬ 
ceeding under Section 138, inquire into the matter. If in such inquiry the 
Magistrate finds that there is any reliable evidence in support of such denial, 
he shall stay the proceedings until the matter of the existence of such right has 
been decided by a competent Court; and, if he finds that there is no such 
evidence, he shall proceed as laid down in Section 138. A person who has, on 
being questioned by the Magistrate under sub-section (1), failed to deny the 
existence of a public right of the nature therein referred to, or who, having 
made such denial, has failed to adduce reliable evidence in support thereof, 
shall not in the subsequent proceedings be permitted to make any such 
denial.®’ If the person against whom an order under Section 133 is made 
appears and shows cause against the order, the Magistrate shall take evidence 
in the matter as in a summons case. If the Magistrate is satisfied that the order, 
either as originally made or subject to such modification as he considers 
necessary, is reasonable and proper, the order shall be made absolute with or 
without modification, or, as the case may be. If the Magistrate is not so 
satisfied, no further proceedings shall be taken in the case.®® 

The Magistrate may, for the purposes of an inquiry under Section 137 or 
Section 138 direct a local investigation to be made by such person as he thinks 
fit; or summon and examine an expert.®® Where the Magistrate directs a 
local investigation by any person under Section 139, the Magistrate may 
furnish such person with such written instructions as may seem necessary for 
his guidance ; declare by whom the whole or any part of the necessary expenses 
of the local investigation shall be paid. The report of such person may be 
read as evidence in the case. Where the Magistrate summons and examines 
an expert under Section 139, the Magistrate may direct by whom the costs of 
such summoning and examination shall be paid.®® 

When an order has been made absolute under Section 136 or Section 138, 
the Magistrate shall give notice of the same to the person against whom the 
ordre was made, and shall further require him to perform the act directed by 
the ordre within a time to be fixed in the notice, and inform him that, in case 
of disobedience, he will be liable to thejpenalty provided by Section 188 of the 
Indian Penal Code. If such act is not performed within the time fixed, the 
Magistrate may cause it to be performed, and may recover the costs of perform¬ 
ing it, either by the sale of any building, goods or other property removed by 
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his order, or by the distress and sale of any other movable property of such 
person within or without such Magistrate's local jurisdiction and if such other 
property is without such jurisdiction, the order shall authorise its attachment 
and sale when endorsed by the'Magistrate within whose local jurisdiction the 
property to be attached is found. No suit shall lie in respect of anything 
done in good faith under this section.®^ 

If a Magistrate making an order under Section 133 considers that im¬ 
mediate measures should be taken to prevent imminent danger or injury of a 
serious kind to the public, he may issue such an injunction to the person against 
wliom the order was made, as is required to obviate or prevent such danger 
or injury pending the determination of the matter. In default of such person 
forthwith obeying such injunction, the Magistrate may himself use, or cause 
to be used, such means as he thinks fit to obviate such danger or to prevent 
such injury. No suit shall lie in respect of anything done in good faith by a 
Magistrate under this section.®* A District Magistrate or Sub-divisional 
Magistrate, or any other Executive Magistrate empowered by the State 
Government or the District Magistrate in this behalf, may order any person 
not to repeat or continue a public nuisance, as defined in the Indian Pi?nal 
Code, or any special or local law.®* 

C. URGENT GASES ON NUISANCE OR APPREHENDED DANGER 

The Magistrates on the Executive side, including a District Magistrate, 
a Sub-divisional Magistrate on any other Executive Magistrate specially 
empowered by the State Government in that behalf are vested with the power 
to issue orders in urgent cases of nuisance and apprehended danger. The 
Magistrate concerned must be satisfied that sufficient grounds for invoking 
these powers exist for immediate prevention or speedy remedy on such 
satisfaction that such speedy remedy is desirable, the Magistrate, may, by a 
written order, direct any person to abstain from a certain act or to take 
certain order with respect to certain property in his possession or under his 
management, if such Magistrate considers that such direction is likely to 
prevent, or tends to prevent obstruction, annoyance or injury to any person 
lawfully employed, or danger to human life, health or safety, or a disturbance 
of the public tranquillity, or a riot, or an affray.®^ An order so made has to 
be s^;rved on the person against whom it is made, as if it were a summons 
and in case it cannot be so served, it shall he notified by proclamation, 
published in such manner as the State Government may, by rule, direct, and 
a copy thereof shall be stuck up at such place or places as may be fittest for 
conveying the information to such person.®® In cases of emergency and 
where circumstances do not admit of the serving in due time of a notice upon 
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the person against whom the order is directed the order can be passed ex parte,^^ 
An order under Section 144 may be directed to a particular individual, or to 
persons residing in a particular place or area, or to the public generally 
when frequenting or visiting a particular place or area.®’ No order under 
this section shall remain in force for more than two months from the making 
thereof. Provided that, if the State Government considers it necessary so to 
do for preventing danger to human life, health or safety or for preventing a 
riot or any affray, it may, by notification, direct that an order made by a 
Magistrate under this section shall remain in force for such further period not 
exceeding six months from the date on which the order made by the 
Magistrate would have, but for such order, expired, as it may specify in the 
said notification.®* 

The Act 2 of 1974 introduces a notable change in sub-sections (5) and (6) 
of Section 144 to the effect that the State Government can extend the Magis¬ 
trate's order for a maximum period of six months from the date of expiry of 
the initial order, but the Government suo motu, or on the application of the 
aggrieved party, rescind or alter the order extending the period. When an 
application is filed under sub-section (5) or (6) the applicant has to be heard 
and reasons are to be recorded for rejecting it. 

Sub-section (3) of Section 144 contemplates orders to prevent dangers to 
life, health, safety or peace and tranquillity of members of public. Temporary 
orders cannot last beyond two months from the dale of making thereof as is 
clear from the language of Section 144, sub-section (6) of the Code. Question 
of title cannot be decided at all but previous judgments on them may have a 
bearing on the point.®* Section 144 may in the opinion of the Supreme 
Court, interfere with what is otherwise legal and permissible conduct and 
speech and the Magistrate must therefore consider what may reasonably 
be necessary or expedient in a situation of which he is the best Judge. If 
public tranquillity or other objects are not in danger, the Magistrate is not 
empowered to act under Section 144, Gr. P. C., but no hard and fast rules 
can be laid down for guidairce.^ 

The Magistrate before whom the person being proceeded with was 
directed in the conditional order under Section 133(1) to appearand show 
cause, can pass the final order.® 

Where the person against whom conditional order was made appeared 
before the Magistrate but was not questioned whether he denied existence 
of public right in dispute, the order for further inquiry is illegal.* 
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The order under Section 133 is not made absolute unless the Magistrate 
has provided under Section 137 or 138 and thereafter under Section 139 after 
his finding on enquiry that there is no reliable evidence in support of the 
party’s denial of the public right claimed and notice in terms of Section 140(1) 
is to be issued to the person concerned after the order has been made 
absolute.^ 

Mere causing inconvenience to the traffic by the obstruction is not enough 
for passing an order under Section 133.® As soon as a neighbour apprehends 
danger the conditions of Section 133 arc fulfilled.® 

The party against whom a conditional order was made could choose 
either of the two courses ; he could either show cause against the order or ask 
for appointment of a jury under the old Code. He could not have recourse to 
both the courses.’ Appointment of jury, however, is not contemplated by the 
Code of Criminal Procedure Act II of 1974. 

An encroachment of long standing may be ordered to be removed, even 
though the nuisance has been in existence for a long time.® 

A Magistrate before whom proceedings have been initiated under Sec¬ 
tion 133 and who has made a conditional order can direct the parties to 
appear before some other Magistrate but he cannot direct the parties to appear 
before a Magistrate for the limited purpose of inquiry under Section 137-A 
of the Code.® 

The slight discomfort due to parking of carts near a vegetable market 
caused to some people passing by the road or living in the neighbourhood 
cannot ordinarily be considered to be such as to justify action under Sec¬ 
tion 133, as held by the Supreme Court in Ram Autar v. State of U. 

Meaning of ^*Persons^’ 

Section 133 does not specify the minimum number of persons that 
should be living etc. It does not speak of families but only persons. For 
purposes of this section “Persons^^ includes a single family or a sole occupant 
of a house. 

Long standing nuisances 

The legislature does not lay down any categorical conditions of time for 
the exercise of jurisdiction under Section 133 and each case will have to be 
regulated by its own circumstance. Three years^ delay in complaining against 
a greivance which occurs intermittently, cannot be characterised as a belated 
action.^* 
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Section 139-A of the 1898 Code corresponding to Section 137 of Act II of 
1974 was added to the Code of Criminal Procedure (Act V of 1898) after its 
amendment by Act No. XVIII of 1923 as there was an earlier conflict of 
decisions as to the procedure and jurisdiction of the Magistrate, when there 
was a bona fide dispute with regard to a public right.This section could 
have been more profitably added after Section 135 in that Code, for when a 
notice has been issued under Section 133 the person to whom the notice is 
issued, must cither perform that which he is called upon to do, or appear to 
show cause why he should not do so. If he decided to show cause he would 
also have to decide whether he wants the matter to be tried by a jury, and if 
he does want it so tried, he will make the claim. 

The inquiry under Section 137, Cr. P. C. corresponding to Section 138 
of Act II of 1974 should be undertaken only when the denial of the public 
right is not well founded and not otherwise.^* The law thus provides for two 
distinct stages in such an inquiry. The first stage is prescribed by Sec¬ 
tion 137-A and it is only when the provisions of that section are complied with 
and the Magistrate finds that there is no reasonable evidence in support of 
the denial of the alleged public right, that the Magistrate should enter the 
second stage of the inquiry as provided by Section 138. 

The inquiry under Section 137, Cr. P. C. (Act II of 1974) 

A summary inquiry on a question of title is not contemplated and all 
that a Magistrate is required to do under Section 137 is to hold an inquiry to 
satisfy himself, that there is, or is not, some prima facie evidence in support of 
the denial of the public right. 


In a case where the person concerned files a written statement challenging 
the existence of the public right, the oral questioning by the Magistrate may 
be a mere formality and the failure on the part of the Magistrate to question 
such a person would not vitiate the inquiry. But if he allows the complainant 
to adduce evidence in rebuttal of the evidence of the objector or scrutinizes 
or weighs the evidence of the parties with a view to determine the truth of 
the denial or to arrive at a finding whether the non-existence of the public 
right is conclusively established, it would not be a case of mere irregularity 
but could be beyond the jurisdiction of the Magistrate. 

The Magistrate cannot drop the proceeding without taking evidence as 
required by sub-section (i) of Section 138 of Act II of 1974. It is imperative 
under Section 138 of Act II of 1974 to record evidence in the matter and even 
an inspection of the note will not be of any use.^® 
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It is erroneous to direct the first party to a proceeding under Section 133 
to prove the public nature of the way.^® 

There is no procedure laid down for an inquiry under Section 137 of the 
Code of Criminal Procedure. The Magistrate has not to decide anything 
finally. All he has to ascertain is whether a person denying the existence of a 
public right of way has reliable evidence in support of such denial. He need 
not take any evidence. He need merely satisfy himself that such reliable 
evidence exists in support of the denial. 

It is the duty of the Magistrate to take evidence as basis for the order 
he has to make. Where the Magistrate inspected the house but did not 
take evidence and the proceedings showed only his opinion that the building 
was in a dilapidated condition and would be likely to fall and thereby cause 
injury to the persons, he had no power to issue the order directing the 
occupant to vacate the house.®® 

The provision regarding questioning, in Section 137 is not mandatory 
but merely directory. That being so, where the Magistrate has substantially 
complied with the law and no prejudice has been caused to the person 
concerned, the Magistrate's final order cannot be impunged on a mere 
technical ground that the Magistrate had omitted to question the person 
concerned as to whether he denied the existence of any public right in respect 
of the way on which he was alleged to have encroached.®^ These proceedings 
should not be allowed to be used for the purpose of establishing the title of a 
particular individual. They are meant for the purpose of protecting the 
public at large. 

When the Magistrate finds that there is reliable evidence in support of 
the denial of public way, he should not drop the proceeding, but should 
direct it to be stayed until the existence of such public right has been decided 
by a competent Civil Court.®® A significant change brought about by the 
1973 Code is conferment of powers to make a local inspection and to examine 
an expert on the Executive Magistrate while deciding a controversy of this 
nature. 

D. PREVENTIVE ORDERS IN DISPUTES AS TO IMMOVABLE PROPERTY 

Drastic changes were introduced in the 1898 Code by the Amending Act 
(No. 26 of 1955) as regards disputes relating to immovable property as 
inquiries as to possession under the earlier provisions of the Code were often 
dilatory and unsatisfactory. Under the substituted provisions the Magistrate 
was firstly to inquire into the question if the property was to be attached. If he 
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was satisfied that the property was to be attached he would do so and refer the 
matter to the Civil Court for the adjudication of their rights if he could not 
come to a conclusion about the possession of the disputed property on the 
evidence produced before him in the summary inquiry. The Act II of 1974 
retains all the features of the Amending Act No. 26 of 1955, except for that 
the reference to Civil Court by a Magistrate undei Section 146, Cr. P. C., in 
case he found himself unable to come to a definite finding on the point of 
possession has now been done away with. Under the new Section 146 a power 
to attach the subject of dispute and to appoint Receiver has been conferred on 
the Executive Magistrate until a Court of competent jurisdiction determined 
the rights of the parties.** 

Sections 145 and 146 have a chequered career and from time to time 
amendments have been made in order to expedite decision by the Criminal 
Court as to which of the claimants was in possession of the subject of dispute 
at the relevant date, in order to avoid breach of the peace. Prior to the 
amendment of Cr. P. C. in 1955 (Act 26 of 1955), a Magistrate, on being 
satisfied about the existence of an apprehension of a breach of the peace 
concerning possession over land, had to initiate a proceeding under Sec¬ 
tion 145 and to decide the same on the basis of documents and oral evidence 
adduced by the parties. Under the proviso to sub-section (4) of Section 145, 
at any time before the final disposal of the proceeding, the Magistrate had 
power to attach the subject of dispute, if he considered the case to be one 
of emergency. Under Section 146, as it stood then, if the Magistrate decided 
that none of the parties was then in possession, or he was unable to satisfy 
himself as to which of them was in such possession of the subject of dispute, 
he had to attach the subject in dispute until a competent Court determined 
the rights of the parties thereto. Thus there was a provision for interim 
attachment during the pendency of the proceeding and before passing of the 
final order as well as for attachment under certain conditions till the dispute 
was decided by the competent Civil Court. In many cases, the properties 
remained attached for several years under Section 146 until the competent 
Civil Court used to determine the rights of the parties. Perhaps, that was 
why in the year 1955 by the aforesaid Act 26 of 1955, Section 145, 
Cr. P. C. 1898, as also Section 146 of that Code were amended. Under 
Section 145, in order to expedite the hearing of the proceeding, affidavits 
were substituted for oral evidence, and in cases where the M igistrate was of 
the opinion that none of the parties was in possession at the relevant date, or 
he was unable himself to decide as to which of them was in such possession, 
he had to draw up, a statement of the facts of the case and to forward the 
records of the proceeding to the Civil Court of competent jurisdiction for a 
finding on the question of possession, and on receipt of the said finding, the 
Magistrate had to declare the party, in whose favour the finding had been 
recorded by the Civil Court, to be in possession of the land in dispute. 
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Such orders are passed under Chapter XII, Sections 145 and 146 ot* the 
Code of Criminal Procedure when a dispute likely to cause a breach of the 
peace exists concerning any land or water or the boundaries thereof, within 
the local limits of the jurisdiction, of an Executive Magistrate. 

Whenever an Executive Magistrate is satisfied from a report of a police 
officer or upon other information that a dispute likely to cause a breach of 
the peace exists concerning any land or water or the boundaries thereof, 
within his local jurisdiction, he shall make an order in writing, stating the 
grounds of his being so satisfied, and requiring the parties concerned in such 
dispute to attend his Court in person or by pleader, on a specified date and 
time, and to put in written statements of their respective claims as respects the 
fact of actual possession of the subject of dispute.*^ The expression “land or 
water” includes buildings, markets, fisheries, crops or other produce of land, 
and the rents or profits of any such property. A copy of the order shall be 
served in the manner provided by this Code for the service of a summons 
upon such person or persons as the Magistrate may direct, and at least one 
copy shall be published by being affixed to some conspicuous place at or near 
the subject of dispute. The Magistrate shall then, without reference to the 
merits or the claims of any of the parties to a right to possess the subject of 
dispute, persue the statements so put in, hear the parties, receive all such 
evidence as may be produced by them, take such further evidence, if any, as 
he thinks necessary, and, if possible, decide whether any and which of the 
parties was, at the date of the order made by him under sub-section (1), in 
possession of the subject of dispute.*^® 

The proviso to sub-section (4) lays down that if it appears to the 
Magistrate that any party has been forcibly and wrongfully dispossessed 
within two months next before the date on which the report of a police- 
officer or other information was received by the Magistrate, or after that date 
and before the date of his order under sub-section (1), he may treat the party 
so dispossessed as if that party had been in possession on the date of his order 
under sub-section (1). Nothing in Section 145 shall preclude any party so 
required to attend, or any other person interested, from showing that no such 
dispute as aforesaid exists or has existed ; and in such case the Magistrate shall 
cancel his said order, and all further proceedings thereon shall be stayed, but, 
subject to such cancellation, the order of the Magistrate under sub-section (1) 
shall be final. If the Magistrate decides that one of the parties was, or 
should under the proviso to sub-section (4) be treated as being, in such 
possession of the said subject, he shall issue an order declaring such party to 
be entitled to possession thereof until evicted therefrom in due course of law, 
and forbidding all disturbance of such possession until such eviction; and 
when he proceeds under the proviso to sub-section (4), he may restore posses- 
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sion to the party forcibly and wrongfully dispossessed and the order made under 
this sub-section shall be served and published in the manner laid down earlier 
in the section. When any party to any such proceeding dies, the Magistrate 
may cause the legal representative of the deceased party to be made a party 
to the proceeding and shall thereupon continue the inquiry, and if any 
question arises as to who the legal representative of a deceased party for the 
purposes of such proceeding is, all persons claiming to be representatives of 
the deceased party shall be made parties thereto. If the Magistrate is of 
opinion that any crop or other produce of the property, the subject of dispute 
in a proceeding under this section pending before him, is subject to speedy 
and natural decay, he may make an order for the proper custody or sale of 
such property, and, upon the completion of the inquiry, shall make such 
order for the disposal of such property, or the sale-proceeds thereof, as he 
thinks fit. 

The Magistrate may, if he thinks fit, at any stage of tne proceedings 
under this section, on the application of either party, issue a summons to any 
witness directing him to attend or to produce any document or thing and 
nothing in this section shall be deemed to be in derogation of the powers of 
the Magistrate to proceed under Section 107. 

If the Magistrate at any time after making the order under sub-section (1) 
of Section 145 considers the case to be one of emergency, or if he decides that 
none of the parties was then in such possession as is referred to in Section 145, 
or if he is unable to satisfy himself as to which of them was then in such pos¬ 
session of the subject of dispute, he may attach the subject of dispute until a 
competent court has determined the rights of the parties thereto with regard 
to the person entitled to the possession thereof.** But it is provided that such 
Magistrate may withdraw the attachment at any time if he is satisfied that 
there is no longer any likelihood of breach of the peace with regard to the 
subject of dipute. Wiien the Magistrate attaches the subject of dispute, he 
may, if no receiver in relation to such subject of dispute has been appointed 
by any Civil Court, make such arrangements as he considers proper for look¬ 
ing after the property or if he thinks fit, appoint a receiver thereof, who 
shall have, subject to the control of the Magistrate, all the powers of a 
receiver appointed under the Code of Civil Procedure, 1908. The proviso to 
sub-section (2), Section 146 lays down that in the event of a receiver being 
subsequently appointed in relation to the subject of dispute by any Civil 
Court, the Magistrate: (a) shall order the receiver appointed by him to hand 
over the possession of the subject of dispute to the receiver appointed by the 
Civil Court and shall thereafter discharge the receiver appointed by him; 
(b) may make such other incidental or consequential orders as may be just. 
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The primary object of such orders in disputes relating to immovable pro¬ 
perty is the prevention the breach of the public peace and Section 145 enables 
the Magistrate to settle the matter temporarily and to maintain the status quo 
until the rights of the parties are decided by a competent Court.^® The 
expression “Contempt of Gourt^^ includes a mutation Court.®®* 

Scope of inquiry and procedure 

Section 145, Cr. P. C. lays down the procedure to be followed where a 
Magistrate finds that (1) a dispute exists concerning any land or water within 
the local limits of his jurisdiction, and (2) such a dispute is likely to 
cause a breach of the peace. Where he is so satisfied, a preliminary order 
under sub-section (1) of Section 145, Cr. P.C. must be passed and an inquiry 
under sub-section (4) of that section be held.®’ The inquiry is, however 
limited to the question as to who was in possession in fact on the date of the 
order and not to the rights or title of the parties.*® A party forcibly and 
unlawfully dispossessed within two months of the date of the order may for 
this purpose be treated as if he had been in possession on the date of the order 
and if the Magistrate considers the case one of emergency, he may attach 
the subject of dispute at any time pending his decision.®® If the Magistrate 
after inquiry finds that there is no dispute at all or that the dispute is not 
likely to cause a breach of the peace, he should cancel his preliminary order.®® 

Procedure to institute proceedings under this section is an exceptional 
one and the provisions of the section should be strictly followed when action 
is taken under it,®^ The inquiry under Section 145, Cr. P.C. is in its nature a 
summary one and the Magistrate cannot be expected to wait till every possible 
interest is represented in the inquiry. If the parties actually in dispute are 
impleaded, failure to implead others who may be interested in the subject 
matter of the dispute but are not actually claiming a present right to posses¬ 
sion, does not invalidate the proceedings if the party complaining of the 
omission is not prejudiced thereby.®® 

The term ‘parties concerned* should not be so narrowly construed as to 
mean only the parties actually disputing but should be extended to persons 
who are concerned in claiming to be in possession. The parties concerned 
may be persons w .o are not mentioned in the original notice. An order 
declaring the possession of persons who are not mentioned in the notice but 
who have filed written statements is not illegal.®® 
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In the new Code of 1973 many changes have been incorporated under 
Section 145, instead of taking evidence of witnesses in the shape of affidavits, 
the witnesses have to be examined in court and there is no scope for interim 
attachment during the pendency of proceedings, because of the proviso to 
sub-section (4) of Section 145 of the old Code, which conferred such power on 
the Magistrate, having been deleted in the Act 2 of 1974. The effect of such 
deletion is that now the Executive Magistrate cannot attach the disputed 
property pending disposal of the proceedings under Sections 145 and 146, 
Cr. P. C.w 

A sort of legal fiction is introduced in the proviso to sub-section (4) of 
Section 145 to do away with the difficulty experienced by the courts when any 
party was dispossessed within two months next before the date on which the 
report was made to the Magistrate or information received by him and for no 
fault of the complainant, the preliminary order was postponed and passed by 
the Magistrate so that the period of two months was over, and in the date of 
the preliminary order in that contingency, the dispossession occurred more than 
two months next before that date. The result was that the advantage as to 
legal fiction could not be derived by a party and that there was a flaw in the 
statute. 

The present set up of Section 145 changes the law to the benefit of the 
complainant and the relevant date under the new Code is the date of the 
police report or the date of information received by the Magistrate and not 
the dale of the preliminary order.®® 

Procedure 

Once a preliminary order is passed and a notice has been issued under 
Section 145(1), the complaint cannot be dismissed for non-appearance of the 
complainant. The only mode of cancellation of an order under Section 145(1) 
before the matter is finally disposed of on merits, is provided by Sec¬ 
tion 145(5).®® 

In proceedings under Section 145, Cr. P. C. the Magistrate cannot 
compel the parties to appear in Court, especially where, by the preliminary 
order they have been permitted to appear either in person or by 
pleader. It may be open to him to summon them as witnesses if they are 
wanted as Court witnesses or witnesses for the other side.®’ 


Section 145(5) empowers a Magistrate to drop proceedings if he is 
satisfied that no dispute likely to lead to a breach of the peace exists.®® 
A Magistrate is competent to drop a proceeding under Section 145, Cr. P. C. 
but cannot revive it, though he can start fresh proceedings.®® 
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Nature of proceedings under Sections 145 & 146, Cr. P. C. 

The action is, however, of a purely preventive and provisional nature in 
a civil dispute, pending formal adjudication of the rights of the parties; 
and not of a punitive nature.^® The inquiry is of a quasi-executive character 
but the Magistrate cannot take action in a purely executive character apart 
from these sections.^^ 

The proceedings under Section 145 are summary proceedings calculated 
to prevent a breach of peace and viewed against that what the Magistrate is 
required to decide is purely the fact of actual physical possession irrespec¬ 
tive of the merits of the claim of any of the parties to a right to possess 
the subject of dispute.^* 

The proceedings under Section 145 are intended to prevent breach of peace 
and to retain the status quo in the matter of possession temporarily.^® The 
primary object of Section 145 is to enable a Magistrate to take interim action 
so that the aggrieved party may obtain possession of the property in due course 
of law.^* f"or the purpose of proceedings under Section 145 what is more 
important is not the adjudication of title but possession at the crucial time.^® 
The action under the section is preventive and not permissive.^® 

An order under Section 145 is an order irrespective of the right title and 
interest of the parties, the foundation of his jurisdiction being an apprehension 
of breach of peace. The life of such an order is co-terminous with the 
passing of a decree by a civil court and -he moment a civil court makes an 
order of eviction, it displaces the order of the Criminal Court.®’ 

Section 145 does not confer any power on a Magistrate to direct delivery 
of possession to a person who is not, in possession on the date of the prelimi¬ 
nary order, and his jurisdiction is only confined to making a declaration. 
Even in a case of forcible dispossession within two months next before the date 
of the preliminary order, the Magistrate is only authorised to treat the party 
who is dispossessed as if he had been in possession on such date.®® 

The benefit of the order under Section 145 only extends to those who are 
parties to the proceedings and not to those whom they may purport to 
represent in a representative capacity.®® 

If a party or person removed the crops from the possession of the supurdar 
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without his consent, it was dishonest removal of property from possession of 
supurdar,^ 

A dispute as to fishery rights was held be covered under Section 145.*^ 

Section 145 does not contemplate attachment before the final order, but 
attachment contemplated by Section 146 must precede a decision of competent 
court, not necessarily a civil court to whom a reference used to be made under 
the old Code and the expression competent court occurring in Section 146 
would include a Revenue, Mutation or a Consolidation court besides Civil 
Court, as the case may be. 

The Magistrate is competent to withdraw attachment when he becomes 
satisfied that no dispute exists between the parties.An order under Section 146 
(1) of the Code when passed has the effect of terminating the proceedings 
under Section 145, Cr. P.C.®* Where an attachment was made on ground of 
emergency the Supreme Could held that the Magistrate had still jurisdiction to 
proceed with the inquiry without waiting for determination of rights by the 

Civil Court.®®a 

An order for restoration of possession to a party can be passed by a 
Magistrate only at the conclusion of the inquiry, except in cases referred to 
in the proviso to sub-section (4) of Section 145 but the exception contained in 
the said proviso does not extend to include parties not in possession on the 
date of the application.®® 

A proceeding under Section 145, Cr. P, C. is not a trial, and the order 
issued by the Magistrate under sub-section (6) of Section 145 is not a judg¬ 
ment. Sections 366 and 367, Cr.P.C. [‘1898^, corresponding to Sections 353 
and 354 of the 1973 Code] are not therefore applicable and if at all Sec¬ 
tion 350, Cr. P. C. [‘1898^, corresponding to Section 326 of the 1973 Code] 
alone is applicable. Hence a succeeding Magistrate can pronounce the 
order under Section 145 written and signed by his predecessor.®® Under 
Section 145(i0) a Magistrate has jurisdiction to convert proceedings under 
Section 145 into proceedings under Section 107, Cr. P.C.®® 

An application to a Magistrate to take action under this section is not a 
‘complaint^®’ as it does not relate to an offence®® but in proper cases such a 
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proceeding may constitute malicious prosecution of the other party so as to 
entitle him to claim damages in civil action.®® Such a proceeding is a ‘case^ 
within the meaning of Sections 192, 526 and 528, Cr. P. C. [(1898), corres¬ 
ponding to Sections 411 and 412 of the Code, Act II of 1974] and can be 
transferred from one Magistrate to another.®® 

It is essential for the assumption of jurisdiction that the Magistrate should 
be satisfied from a police report or other information that a dispute, likely to 
cause a breach of the peace, exists.®^ Such a finding should be clear and 
unambiguous.®® 

Under Section 147 of the Code of Criminal Procedure, 1898, District 
Magistrate, Sub-divisional Magistrate or Magistrate of the First Class were 
only competent to dispose of the proceeding under that section and so it has 
been submitted that the learned Magistrate being an Executive Magistrate 
and not a Magistrate of the description in Section 147 of the old Code, was 
not competent to pass this order. But one thing has to be kept in view that 
now under the provisions of Section l47 of the Code of Criminal Procedure, 
1973, it is the Executive Magistrate who can dispose of an inquiry under that 
section. So naturally the Executive Magistrate is to be treated as the 
successor-in-office of the Magistrate of the description given in Section 147 of 
the old Code.®®®- 

Recording evidence 

Sub-section (4) of Section 145 is mandatory. An order by the Magistrate 
declaring a party to be in possession without considering the written 
statements and affidavits filed but merely on a personal inspection made by 
him is illegaband is liable to be quashed.®®*> 

The value of a police report 

The Magistrate is not bound to take action on a police report but has to 
exercise his own judgment in arriving at a conclusion as to the necessity of 
taking action under this section.®® The Magistrate is entitled to peruse the 
police report for the limited purpose of satisfying himself as to the likelihood of 
the breach of the peace and as to the identity of the subject-matter and of the 
contending parties.®^ The police report is inadmissible in evidence in the 
inquiry relating to possession of the parties.®® A common defect observed 
in cases under Section 145, Cr. P.G. is that the Magistrates sometimes rely too 
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much on the police report or delegate their powers to the police directing the 
police to attach the disputed property, if they apprehend a breach of the 
peace.®® Orders of both these kinds are highly irregular and would justify 
interference in revision by a higher Court. 

Exceptional jurisdiction 

The jurisdiction conferred upon a Magistrate under Section 145, Gr.P.C. 
is of an exceptional character and can be exercised only when the dispute 
is such that it is likely to cause breach of the peace.®’ The Magistrate should 
satisfy himself from the material on the record that there is present a fear 
that there would be a breach of the peace owing to the dispute unless action 
is taken under this section.®® 

The jurisdiction under this section being of emergency nature, the Magis¬ 
trate must act with caution but that does not mean that where on application 
by one of the parties to the dispute he is satisfied that the requirements to the 
section are existent, he cannot initiate proceedings without a police report. 

The word “dispossessed"^ means to be end of possession, removed from 
the premises, ousted, ejected or excluded.®® 

Where a third party came forward claiming to be in actual physical 
possession not praying for cancellation of the preliminary order under Sec¬ 
tion 145(1) but alleging dispute between himself and the applicant, an 
inquiry under Section 145(5) by Magistrate is not justified.’® 

It is only where the dispute relates to property within the local limits of 
the Magistrate's jurisdiction, that he is empowered to institute proceedings 
under this section’^ and he has no powers to pass orders in respect of pro¬ 
perty not within the local limits of his jurisdiction.’® The objection to the 
territorial jurisdiction of the Magistrate should be taken at the earliest oppor¬ 
tunity. 

Order under Section 145 of the Code 

Before passing an order of attachment, a Magistrate must hear both the 
parties and apply his independent mind to the question as to whether any of 
the three contingencies mentioned in Section 146(1) of the new Code existed, 
vesting in him jurisdiction to pass an appropriate order. It is true that in 
some cases the situation may be such as to call for immediate action to avoid 
breach of the peace. But, merely by passing an order making the property 
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custodia legis, a breach of the peace cannot be avoided; for that the 
Magistrate concerned has ample power under other sections of the Code of 
Criminal Procedure, apart from deputing the police force for the purpose. 
As such, it has to be held that in the instant case, the order of the learned 
Magistrate attaching the subject of dispute while drawing up the proceeding 
under Section 145, without applying his independent mind to the question as 
to whether any such order was called for, is, per se^ illegal. Moreover, 
learned Magistrate, having attached the land in dispute has directed the 
parties to file written statements and documents, which is not sanctioned by 
the new Code.’*® 

Three contingencies have been contemplated, in which an order of 
attachment can be passed— 

(i) where the Magistrate is satisfied that the case is one of emergency ; 
or 

(«) if the Magistrate after inquiry holds that none of the parties was 
in possession on the date of the preliminary order or within two 
months preceding it in case of dispossession ; or 

(m) if the Magistrate is unable to satisfy himself as to which of the 
parties was in possession on the appropriate date. 

Parliament has equated the first contingency namely after passing of a 
preliminary order if the Magistrate is satisfied that it is a case of emergency 
at par with the other two contingencies. No further inquiry is possible in 
the two other contingencies. Therefore, there is no occasion to contend that 
when an order is passed on the first of these contingencies, the proceeding 
under Section 145 of the Code survives and an inquiry as envisaged in that 
section is yet to be undertaken. Besides, the language of the provision is 
clear enough to support the conclusion that the dispute before the criminal 
court comes to an end and which party is entitled to possession has to be 
determined by the competent court. 

Attachment order—cannot be made simultaneously with preliminary 
order. 


Incurable defects 

In the following cases, the non-compliance or violation of a mandatory 
provision of law was held to render all subsequent proceedings void and 
without jurisdiction— 

{a) Failure to draw up a preliminary order.’* 
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(4) Failure to set out the grounds in the preliminary order. 

{c) Failure to specify the property in dispute in the preliminary 
order.’® 

(rf) Failure to serve or publish the notice as required by sub-sec¬ 
tion (3).’« 

The preliminary order should be in writing and should contain the follow¬ 
ing particulars: 

(1) A statement that the Magistrate is satisfied as to the existence of 
a dispute likely to cause a breach of the peace. 

(2) The grounds of his being so satisfied. 

(3) A correct description of the property in respect of which the pro¬ 
ceedings are instituted. 

(4) A statement of the names of persons concerned in such dispute. 

(5) A direction requiring such persons to attend his Court within a 
time to be fixed and to put in written statements of their claims 
in respect of the fact of actual possession and further requiring 
them to put in such documents, or to adduce the evidence of 
such persons, as they rely upon in supportof such claims. 

The final order 

The final order under sub-section (6) of Section 145, Cr. P. C. should 
comply with the following requirements : 

(a) It should decide that one of the parties was in possession or 
should be deemed to be in possession under the proviso to sub¬ 
section (4). 

(4) It should declare that such party is entitled to possession until 
evicted in due course of law. 

(c) It should forbid disturbance of possession until such eviction. 

(rf) In case the Magistrate proceeds under the first proviso to sub¬ 
section (4) it should restore p )ssession to the party dispossessed. 

Orders under Section 146, Cr. P.G. 

Section 146, Cr. P. G. only comes into play where the Magistrate finds 
that none of the parties was in actual possession of the subject of dispute on 
the date of preliminary order or if the Magistrate is unable to satisfy himself as 
to which of them was in possession. He should then attach the property. The 
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object of such attachment is to maintain the status quo until the question of 
possession has been determined by a competent Court.*^’ 

A Magistrate has no jurisdiction to attach property in joint possession 
of both parlies. Section 146, Cr. P. G. is not applicable to a dispute relating 
to a right of user of immovable property, but if it appears to the Magistrate 
that such right did not exist, he can pass a suitable order under Section 147(3), 
Cr. P.C.7® 

An order under Section 146, Cr. P. C. can be passed only in the absence 
of an order of a competent Court binding as be?tween the parties. There¬ 
fore no order under the section should be passed if there is already an order 
of a competent Court. 

If all the opposite parties were found to be acting in a group there could 
be no question of any multifariousness about their impleadment.®® 

A Magistrate acting under Section 145 & 146, Cr. P. G. is competent to 
lay down terms and conditions under which a supurdar was to function.®' 

Dissolution of a hrm does not make any difference in regard to nature 
of possession of one of the partners over the partnership property till affairs of 
the firm are wound up in accordance with law. Until such time the partners 
continue in joint possession, the Magistrate committed no mistake in drop¬ 
ping the proceedings under Section 145.®® 

The power of reference to a Civil Court in case the Magistrate found 
himself unable to come to a conclusion about the possession of either of 
the parties, has now been done away with under the Act II of 1974. 

The Executive Magistrate has jurisdiction to take cognisance on in¬ 
formation received by him and his jurisdiction continues till the 
passing of the final order or dropping of the proceedings. In case the Magis¬ 
trate does not drop proceedings and continues the proceedings till passing 
of the order under sub-section (6), the action taken is within jurisdiction 
though there may be a curable irregularity in procedure.®® 

A preliminary order is not sacrosanct or untenable and can be cancelled.®^ 

Under the new Code, the attachment is not an interim attachment, 
which is to continue till the conclusion of the inquiry under Section 145; this 
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attachment is to continue till the dispute is decided by the competent Court. 
In substance, Section 146 of the new Code is similar to Section 146 of the old 
Code as it stood prior to the amendment of the year 1955; the only difference 
being that then only under two conditions such order of attachment could be 
passed, and now there is a third contingency, that is, ^^the Magistrate 
considers the case to be one of emergency'^. This attachment has to cease 
either when the competent Court decides the dispute between the parties, or 
when the Magistrate is satished that there is no longer any likelihood of a 
breach of the peace with regard to the possession over the subject of dispute. 
In view of the aforesaid provisions, it is no more open to a Magistrate to 
draw up a proceeding under Section 145 and to simultaneously attach the 
subject of dispute and then to direct the parties to file written statements and 
documents for the purpose of deciding the proceeding under Section 145, 
Once the Magistrate decides that one of the three contingencies aforesaid 
has arisen in the proceeding under Section 145, he has to stay his hands after 
passing an order under Section 146.®^^ 

Conditions precedent for action under Sections 145 and 146 

Proceedings under Section 145, Cr. P. C. cannot be validly initiated or 
continued without an apprehension of the breach of peace,®® and in the 
absence of finding that there was danger of a breach of peace, a final order 
under Section 145, Cr. P.G. is not justified.®® 

Section 145 requires that there must be a present dispute and that there 
is a likelihood of a breach of the peace.®’ Thus an order under Section 145 
should not be passed where the dispute is likely to arise in future.®® Section 
145, Cr. P. C. applies only in cases where the dispute is about actual and ex¬ 
clusive possession and not joint possession. No proceeding can be taken 
under Section 145 where the dispute concerns only livestock as it is neither 
land nor water®® but where a dispute regarding the right to receive the offerings 
at a shrine centres round and depends upon the right to sit in a particular 
spot the dispute relates either to the possession of the land or to its use, 
and an order either under Section 145 or Section 147, Cr, P, G. can be 
made.®® 

Orders in such proceedings 

An application to a Magistrate to take cognizance of a dispute under 
Section 145, Gr. P.G. is not a complaint. It could not be dismissed in default 
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under any provisions contained in Section 145 to 148, Cr. P. C. A dismissal 
merely on the ground of the applicant's absence would be an illegal order. 

Section 145 contains no reference to arbitration proceedings but there 
is nothing in the section to forbid the parties by mutual consent adopting any 
procedure on which they may agree for the amicable settlement of their 
dispute. If the dispute is amicably settled and no likelihood of a breach of 
the peace remains, the Magistrate can act under election 145(5) cancelling his 
previous order and staying all further proceedings; but if he does not 
do that the only alternative is to decide the dispute and pass orders under 
Section 145(6). 

No compensation is awardable in proceedings under Section 145, Gr.P G. 
and no such order should be passed. Such an order cannot be treated even 
as an order for costs.®® Gontinuance of breach of peace is not necessay for a 
final order to be passed under Section 145, Gr. P. G 


Where the dispute relates to a certain land, the Magistrate should pass 
orders with regard to that land only. Where by the same order he dc'als also 
with lands not in dispute, the order relating to land outsi ie the dispute will 
be vacated, if the two lands are of different character and the evidence 
relating thereto is separable.®^ Section 145 was enacted with the object of 
preventing breach of peace and not with a view to giving one party an 
advantage over another by driving the other to prove his title in a Givil 
Gourt, and this must be kept in mind while passing orders under that 
section.®® 

The word ‘crop^ in Section 145(8), Cr. P. C. includes both standing crops 
and harvested crops. Section 145 can therefore be invoked in respect of 
crops cut and gathered, if there is a dispute relating to such crops. But the 
crops must unmistakably be associated with the crops grown on the land in 
question. If the produce of the land has been removed and is wholly un¬ 
connected with and disassociated from the land in question, then the Magis¬ 
trate has no jurisdiction to deal with the matter under Section 145(2).®® 
Trees which have been just cut and severed a few hours or days before the 
preliminary order and are still lying in or near the disputed lands must 
come within the clear purview of the Magistrate acting under Section 145, 
Cr.P.C.®’ 


Order under Section 145 to precede order under Section 146 

On a reading of Section 146(1), it appears that an order for attaching 
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the property on the ground of emergency can be made after making the 
order under sub-section (1) of Section 145, Cr. P. G., i. e. after passing the 
preliminary order. There is nothing in Section 146(1), Gr. P.G, to indicate 
that these two orders must be written out separately. Where the Magistrate 
has exercised his independent mind on both these questions separately in 
passing the order, merely because half the order was not written out first and 
the second half was written out subsequently on separate pieces of papers, it 
does not imply that the order is vitiated. If the subsequent order of 
attachment has been made only after the first preliminary order had been 
passed to the effect that there was an apprehension of breach of peace. 
In ray opinion, therefore, the non-recording of two separate orders, would at 
the most amount to an irregularity, which would be curable under Sec¬ 
tion 465, Cr. P. G.®’* 

At this juncture, it may be noted that Section 147, as it stood in the 
Gode of 1898 before the amendment of 1963, empowered a Magistrate to 
make an order permitting certain thing to be done or directing that such 
thing shall not be done, as the case may be. But, this was taken away 
subsequently. 

The Parliament has drafted sub-section (3) of the present Section 147, 
of Code of 1973 corresponding to sub-section (2) of old Section 147 of Code 
of 1898 by adding the word ^‘including in an appropriate casean order for 
the removal of an obstruction in the exercise of any such right^'. Thus, the 
long standing conflict has now been set at rest by the new Code by enlarging 
the scope of Section 147 and it is very clear under sub-section (3) as it now 
stands that the Magistrate may, in an appropriate case, order the removal 
of any obstruction in the exercise of the right of the user referred to in sub¬ 
section (1) provided the conditions laid down in the proviso are satisfied.®’*^ 

Possession contemplated 

The possession contemplated under Section 145, Cr. P. C. is not only 
actual possession but the exclusive possession of the subject in dispute. The 
question of joint possession or constructive possession are both foreign to the 
scope of Section 145.®® The duty of a Magistrate under Section 145 is to 
ascertain possession. Evidence bearing on title can be considered only when 
the property admits of no actual possession or when the evidence of possession 
is equally balanced. A finding based more on title than on possession will 
not be binding in revision.®® 

Two months mentioned in the proviso to clause (4) of Section 145, 
Cr. P. C. mean two months from the date of the preliminary order and not 
two months from the date of the complaint.^ 
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Chapter VI 


COGNIZANCE OF OFFENCES BY MAGISTRATES 
AND THE CHARGE 


The provision regarding taking of cognizance of offences by Magistrates 
is set forth in Section 190 of the Gr. P. G. of 1973. A Magistrate of the 
first class and any Magistrate of the second class specially empowered in this 
behalf may take cognizance of an offence which has been committed in his 
jurisdiction. 

The section corresponds to Section 190 of the repealed code. The 
three classes of circumstances in which a Magistrate may take cognizance 
are (a) upon receiving a complaint of facts which constitute such offence, 
{b) upon a police report of facts, (ir) upon information received from any 
person other than a police officer or upon his own knowledge, that such 
offence has been committed. The Chief Judicial Magistrate may empower 
any Magistrate of the second class to take cognizance under sub-section (1) 
of such offences as are within his competence to inquire into or try.^ The 
clauses (a) to (c) of this section are alternative and not mutually exclusive.® 
The Magistrate must however, carefully and judicially examine the facts 
and events of a case before taking cognizance and he must ensure as to 
whether his powers are not barred under any clause of Section 195(1), 
noncorapliance whereof deprives the Magistrate from jurisdiction.® The 
police report mentioned in Section 207(a), Gr, P. G. refers back to 
Section 190(*)(^) and once cognizance is taken under Section 190(1){^) 
a proceeding is instituted within Section 207, Gr. P. G.^ The provision 
contained in Section 190, sub-section (l)(c) is obviously to meet a con¬ 
tingency if the Magistrate, when he considers the report of the investigating 
ofiicer and judicially takes a different view from the police.® 

The Magistrate is not bound to take cognizance if the facts in a com¬ 
plaint do not disclose the commission of an offence.® Gognizance of offence 
depends on the facts and circumstances of each case, after the Magistrate 
has applied his mind.’ For cognizance of offence by the Magistrate on the 
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basis of a complaint examination of the complainant was not essential.^ 
The provisions of Section l90(i)(A) are however mandatory and the 
Magistrate is bound to take cognizance of an offence brought to 
his notice and the words *^may take cognizance^^ in the context mean 
“shall take cognizance^^. The Magistrate is left with no discretion in the 
matter otherwise that section would be violative of Article 14 of the Constitu¬ 
tion.® 

This must be distinguished from the case of AWAt (supra®), 

where it was laid down that a Magistrate was justified in sending the com¬ 
plaint to the police for investigation under Section 156(3) but in case a 
Magistrate decided to take cognizance of a cognizable offence he would have 
to proceed under Chapter XVI of the Code. 

The Code does not contain any definition of the words “institution of 
a case/^ A case can be said to be instituted in a court only when the 
court takes cognizance of the offence alleged therein. Section 190 (I) of 
the Code provides for three ways in which such cognizance can be taken 
as given in para 2 above. 

When on a petition of complaint being filed before him a Magistrate 
applies his mind for proceeding under the various provisions of Chapter XVI 
of the Code, he must be held to have taken cognizance of the offences 
mentioned in the complaint. When however he applies his mind not for 
such purpose, but for purposes of ordering investigation under Section 156(3) 
or he issues a search warrant for the purpose of investigation, he cannot 
be said to have taken cognizance of any offence.^® 

As to when cognizance is taken of an offence will depend upon the 
facts and circumstances of each case, and it is impossible to attempt to 
define what is meant by taking cognizance. Issuing of a search warrant 
for the purpose of the investigation or of a warrant of arrest for that purpose 
cannot by themselves be regarded as acts by which cognizance was taken. 

The word “cognizance^^ has no istoric or mystic significance in 
criminal law or procedure. It does not involve any formal action; or 
indeed action of any kind but occurs as soon as a Magistrate, as such 
applies his mind to the suspected commission of an offence.^* 
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If the report was made by a police officer in writing, the procedure 
under Section 257.A of the old Code applied.” If the report consists of 
information received from any person other than a police officer or upon the 
Magistrate's own knowledge or suspicion and upon receiving a complaint* 
then the procedure under Section 252 applied.** 

Section 195 is in fact a limitation on the unfettered powers of a Magis¬ 
trate to take cognizance under Section 190 of the Code.** Initiation of 
proceedings against a person commences on the cognizance of the offence 
by the Magistrate under one of the three contingencies mentioned in Sec¬ 
tion 190.” When a Magistrate takes cognizance of an offence upon a 
police report, prima facie, he does so of the offence or offences disclosed 
in such report.” If cognizance of proceedings is shown to be taken by the 
Magistrate without power but no prejudice is caused to the accused, the 
defect la curable under Section 529 (old Code) that corresponds to Sec¬ 
tion 460 of the Code of 1973.” 

When on receiving a complaint, the Magistrate applies his mind for 
the purposes of proceeding under Section 200 and the succeeding sections 
in Chapter XV of the Code of 1973, he is said to have taken cognizance 
of the offence within the meaning of the Section 190(1) (a). If instead of 
proceeding under Chapter XV, he has in the j'udicial exercise of his discre¬ 
tion taken action of some other kind, such as issuing a search warrant for 
the purpose of investigation by the police under Section 156(3), he cannot 
be said to have taken cognizance of any offence.” 

The cognizance of an offence generally b either taken on a complaint 
or on a report in writing by a police officer.*® The Magistrate taking 
cognizance either may himself try it or commit it for trial or may transfer 
it to a Magistrate subordinate to him. A Chief Judicial Magistrate or any 
other Magistrate either of first class or second class specially empowered by 
the Chief Judicial Magistrate under sub-section (2) of Section 190, Cr. P. G. 
under Section IPU(c) of the Cr. P. C. can take cognizance of an offence 
upon an information received otherwise than on a complaint or a police 
report or upon his own knowledge or suspicion. But the Magistrate taking 
cognizance under Section 190(c) must inform the accused that he is entitled 
to have the case tried by any other Court. If the accused, or any of the 
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accused) if there are more than one) so object, the case is to be transferred 
10 another Magistrate, as may be specified by the Chief Judicial Magistrate 
in this behalf (Section 191, Cri. P. C.) 

The word occurring in Section 190 is ‘‘offence^' and not “offender'^. 
The Magistrate taking cognizance of an offence, in addition to the accused 
who have been named in the police report, if he comes to the conclusion 
that any other person as well should be proceeded against, he can array 
that person also as an accused, and he thus takes cognizance under Sec¬ 
tion 190 (6), not under Section 190(r), and he is therefore not bound to 
take action under Section 191, Cr. P. He has the power to decide 

whom the police ought to have put before him, and to order such person 
to be put up before him.®® Thus a Magistrate has power to order any person 
other than the one given in the police report, to be put up before him.®* 

A Magistrate empowered to take cognizance of an offence on a police 
report is not bound to accept the conclusions arrived at by a police investi¬ 
gating officer under Section 169, Gr. P. C., that there is not sufficient evidence 
or reasonable ground to justify forwarding an accused person, the Magistrate, 
in his discretion, may rescind the opinion of the police officer, and order 
that the person so released be put up before him under Section 190(i), and 
not under Section 190(r). 

Any Chief Judicial Magistrate may, after taking cognizance of an 
offence, make over the case for enquiry or trial to any competent Magistrate 
subordinate to him and any Magistrate of the first class empowered in 
this behalf by the Chief Judicial Magistrate may, after taking cognizance 
of an offence, make over the case for enquiry or trial to such competent 
Magistrate as the Chief Judicial Magistrate may by general or special order 
specify.®^ The Courts of Session have generally been precluded from taking 
cognizance of any offence as a court of original jurisdiction unless the case 
has been committed to them by a Magistrate under this code.®* Additional 
or Assistant Sessions Judges may try such cases as the Sessions Judge of the 
division may by general or special order, make over to them for trial or as 
the High Court may, by special order, direct them to try.®* 

Criminal ojBences—How entertained by courts 

Criminal offences may be taken to the Court by two parallel agencies— 
the private aggrieved party or the police. The object is to ensure freedom 
and safety of the subject by giving him right to go to Court if he thinks that 
a wrong has been done to him or to the Republic of which he is a citizen. 
If the police does not report a cognizable offence, a complaint can be filed 
and this can act as a check upon police vagaries.®^ Ordinarily a complaint 
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before a Magistrate is made in respect of non-cognizable offences but there 
is nothing to prevent the preferring of a complaint in respect of a cognizable 
offence straightway instead of lodging information at the police station for 
investigation. In case of a complaint, the complainant and his witnesses if 
any are present, are to be examined on oath under Section 200 Cr. P, C. and 
the sulistance of the examination is to be reduced in writing and signed by the 
complainant, the witnesses and by the Magistrate. Such examination is 
however, un-necessary when the complaint made is in writing, or when the 
complaint has been made by a Court or by a public servant acting or pur¬ 
porting to act in the discharge of his official duties. 

If the complaint has been made in writing to a Magistrate who is not 
competent to take cognizance of the case, it is to be returned for presentation 
to the proper Court with an endorsement to that effect. If the complaint 
has not been made in writing, the complainant is to be directed to the proper 
Court. (Section 201). If at any stage of the case, the Magistrate thinks 
that the offence committed cannot be tried by him, he should return the 
complaint,*® 

A Magistrate on receipt of a complaint may postpone the issue of pro¬ 
cess and either enquire the case himself or can direct an inquiry or investiga¬ 
tion to be made by a police officer, or by such other person as he thinks fit 
for the purpose of ascertaining the truth or falsehood of the complaint. 
(Section 202j. This provision should usually be taken advantage of when 
the Magistrate after examining the complainant and his witnesses, if any, 
has reasons to distrust and thinks that he would not be justified in issuing 
process without taking some further steps, ascertaining whether the allega¬ 
tions are prima facie true or false. A complainant, however, has no right to 
n quire that a reference be made to the police and the matter is entirely 
discretionary with the Magistrate.** 

If after considering the stalcrncTit of the complainant and his witnesses and 
the result of the investigation or inquiry, if any, under Section 202, there is 
no sufficient ground for proceeding in the opinion of the Magistrate, he may 
dismiss the complaint but in doing so, he should briefly record his reasons. 
Thus if the Magistrate finds no prima facie reasons to distrust the complaint, 
after examining the complainant and his witnesses, if any, and facts constitut¬ 
ing an offence under the law, it is incumbent on him to issue process forth¬ 
with and if he distrusts a complainant altogether, or if no offence is made 
out it is equally his duty to dismiss the complaint. Only when his distrust 
is not sufficiently strong to warrant action upon it, then it is open to him to 
postpone issue of process pending further inquiry under Section 202.*® 

No direction for investigation should, however, be made where it appears 
to the MagLstiate that the offence complained of is exclusively triable by the 
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court of Session or unless the complainant and the witnesses present (if any) 
have been examined on oath under Section 200. The enquiry contemplated 
by sub-section (1) Section 202 includes taking of evidence of witnesses on 
oath but if it appears to the Magistrate that the offence complained of is 
triable exclusively by the court of Session, he shall call upon the complainant 
to produce all his witnesses and examine them on oath. If the Magistrate 
directs an enquiry to be made by a person not being a police officer, such 
person shall have all the powers conferred by the code on an officer in charge 
of a police station except the power to arrest without warrant. 

A petition under Section 107 is not a ‘'Complaint^^ and Sections 2(/2-203 
are inapplicable.®^ The sections have also been held to be inapplicable in 
case of proceedings under Sections 171, 125 and 552 l.P.C,*® In the case of 
cross-complaints by both parties, the Magistrate has a discretion as to whose 
complaint is to be taken up first. 

Scope of inquiry under Section 202, Cr. P. C. 

The scope of the inquiry under Section 202 of the Code of Criminal 
Procedure is extremely limited—limited only to the ascertainment of the truth 
or falsehood of the allegations made in the complaint—(i) on the materials 
placed by the complaint before the court; (ii) for the limited purpose of 
finding out whether a prima facte case for issue of process has been made out; 
and (m) for deciding the question purely from the point of view of the com¬ 
plainant without at all adverting to any defence that the accused may have. 
It is not the province of the Magistrate to enter into a detailed discussion of 
the merits nor demerits of the case nor can the High Court go into the matter in 
its revisional jurisdiction which is a very limited one. In proceedings under 
Section 202 the accused has got absolutely lu locus standi and is not entitled 
to be heard on the question whether the process should be issued against him 
or not.®® 

Accused dots not come into picture till process is issued—He can insist 
on his physical presence, but cannot make him to take part in proceedings.®^ 

In the case of a complaint regarding the commission of a cognizable 
offence, the power under Section 156(3) can be invoked by the Magistrate 
before he takes cognizance of the offence under Section 190(1) (n). But if 
he once takes such cognizance and embarks upon the procedure embodied in 
Chapter XV he is not competent to switch back to the pre-cognizance stage 
and avail of Section 156(3).*® 

When a Magistrate directs an inquiry under Section 202 Cr. P, C. for 
ascertaining the truth or falsehood of a complaint and receives a report from 
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the enquiring officer supporting a plea of self-defence made by the person 
complained against, it is open to him to hold that the plea is correct on the 
basis of the report and the statements of witnesses recorded by the enquiring 
officer. It is not obligatory on the Magistrate as a matter of law, to issue 
process in such a case and leave the person complained against to establish 
his plea of self-defence at the trial. 

Section 203 makes it clear that the judgment which the Magistrate has 
to form must be based on the statements of the complainant and his witnesses 
and the result of the investigation or inquiry. But the judgment which the 
Magistrate has to form is whether or not there is sufficient ground for pro¬ 
ceeding. This does not mean that the Magistrate is bound to accept the 
result of the inquiry or investigation or that he must accept any plea that is 
set up on behalf of the person complained against. The Magistrate must 
apply his judicial mind to the materials on which he has to form his judg¬ 
ment. In arriving at his judgment he is not fettered in any way except by 
judicial considerations, he is not bound to accept what the inquiring officer 
says, nor is he precluded from accepting a plea based on an exception, pro¬ 
vided always there are satisfactory and reliable materials on which he can 
base his judgment as to whether there is sufficient ground for proceeding on 
the complaint or not. If the Magistrate has not misdirected hiimolf as to 
the scope of an inquiry under Section 202 and has applied his mind judicial¬ 
ly to the materials before him, it would be erroneous m law to hold that a 
plea based on an exception can never be accepted by him in arriving at his 
conclusion as to evidence of witnesses, to what extent they are falsified by the 
evidence of other witnesses-—all these are questions which must be answered 
with reference to the facts of each case. No universal rule can be laid m 
respect of such questions.^^ 

Wide discretion to Magistrate entertaining complaint 

A very wide discretion is given to a Magistrate under the Code of Cri¬ 
minal Procedure as to how a complaint is to be dealt with by him. Though 
very wide, the discretion is not wholly unfettered and in India, where the 
system of Grand Jury as in England does not exist, it must be exercised in 
such a manner that an innocent person may get protection at the initial 
stage, if and when unfounded complaints are filed before the Magistrate. 

A Magistrate should not dismiss a complaint in limine merely because 
the complainant has no personal knowledge of the facts alleged, but he 
should allow the complainant to bring forward evidence to prove the facts. 
On the other hand, a Magistrate does not exercise his discretion properly 
or judicially, if he issues process on such hearsay allegations followed by the 
examination of the complainant who has no personal knowledge. In such 
cases the Magistrate should ask the complainant either to bring forward the 

36. Vadild Pauchal v. D. D, Ghadigaonkar, AIR 1960 SC 1113 reversing AIR 1958 Bom 335. 



VI] 


COGNIZANCE OF OFFENCES BY MAGISTRATES AND THE CHARGE 


105 


witnesses mentioned by him in the complaint or direct enquiry into the 
matter. 

The provisions of Section 205 of the Code of Criminal Procedure should 
ordinarily be exercised liberally in the case of Indian ladies as there is still, 
a great pfcjudice in this country against appearance of females in Courts and 
public places. A Magistrate does not exercise his discretion properly under 
that section if he, without sufficient reason, directs a lady of advanced age, 
living at a very remote place and certified by a medical man as not in a fit 
physical condition to undertake a long journey, to appear personally in 
Court.*’ 

Second complaint on same facts 

In the Code of Criminal Procedure, there is no provision which bars 
the trial of a second complaint when the first one has been dismissed for 
want of prosecution and the accused have been discharged. There is also 
no specific provision in the Code of Criminal Procedure which bars the trial 
of a second complaint by a Magistrate other than the one who had dismissed 
the first complaint, whether that Magistrate be a Magistrate of higher or 
lower jurisdiction. The bar in respect of a second complaint is to be found 
in Section 300, Cr. P. C. It cannot be contended however that Section 300, 
Cr. P. C. applies, in terms, to orders of discharge made by a Magistrate 
under the provisions of say. Section 249 of the Code. To let a man escape 
trial because at one stage a complainant happened to be negligent or happened 
to fail to appear at the trial and the failure led to a dismissal of his complaint 
cannot be said to confer on the accused a right to plead a bar to a subsequviut 
trial, for, if he were permitted to do so, then accidents of events may lead to 
miscarriage of justice.®* 

Object of recording statement under Section 164, Cr. P. C. 

Statement of a witness is generally recorded under Section 164, Cr. P. C. 
to fix him to it when it is feared that he may resile afterwards or may be 
tempered with. Such statements can never be used as substantive evidence 
of the truth of the facts contained therein, but they may be used under Sec¬ 
tion 145 of the Evidence Act for contradiction of the witness who made it. 

Where the Magistrate omitted to file memorandum as required by Sec¬ 
tion 164(4) it was held that the defect could be cured by oral testimony of the 
Magistrate.*® 

Where the Magistrate certified that he‘‘hoped'" the confession of the 
accused was voluntary and not that he “believed" that the confession was 
voluntary, the confession could not be used as evidence against the accused.*® 
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Reliability. —The evidence of witnesses whose statements are recorded 
under Section 164 must be approached with caution. It is open to the court to 
accept their evidence, but the salient rule of caution must always be borne in 
mind. That is all the more riucessary when almost all the eye-witnesses arc 
subjected to this tying up proctsj.^® 

Statement made before commencement of investigation. —The statement made 
to the S. H. O. at the Police Station though leads to investigation is not a 
statement made to an Investigating Officer.*^ 

If the Court finds that the evidence of the witness has been consistent 
throughout and there was no reason whatsoever for the police to have lakvMi 
the step for his statement being recorded under Section 164, Cr. P. C. the 
fact of such recording would be of no moment in appraising the testimony of 
such a witness.^* 

Mental condition of injured. —The Magistrate recording dying declaration 
must put a direct question to the injured whether he was mentally capable to 
make the statement. Certificate by the doctor that the injured was in a fit 
state of mind to make the statement is not coaclusive.*®-** 

The charge 

The charge is not a mere formality but is a fundamental requiroment of 
law in a criminal case,^® and it should be carefully drawn up. The ‘charge^ 
in this country corresponds to an ‘Indictment^ in English law. 

It is a fundamental principle of law that the accused should know the 
exact nature of the charge brought against him so that he may not be pre¬ 
judiced in his defence.*® It is, therefore, imperative that before a person is 
convicted of any offence he should be formally charged i. e.y informed with 
accuracy and certainty of the offence, which is alleged to have been com¬ 
mitted by him, and be given an opportunity to defend himself against such 
charge.*’ An accused person can be convicted on proof only of the parti¬ 
cular offence specified in the charge and not for offences not specified. Thus 
if the accused is charged of the offence of dacoity, he cannot be convicted of 
house trespass or of house breaking*®; or if the accused is charged of theft, he 
cannot be convicted of ‘rioting^.*® 
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The object of the charge is not to introduce a provision that goes to the 
root of the jurisdiction but to enable* the accuse d to have a clear idea of 
what he is being tried for and of the essential facts that he has to meet.®® 
The imperfection in the charge is curable if no prejudice is caused.®^ The 
object of the charge is to warn the accused person of the case he is to answer. 
It cannot be treated as if it was part of a ceremonial.The actual 
findings support a conviction of the appellant under Section 420 itself, such 
a conviction would be valid though the charge is under Section 420 read with 
Section 34 of the I.P C. unless prejudice is shown to have occurred.®® 

What must the charge contain 

Sections 211 to 224 of the Code of Criminal Procedure specify the parti¬ 
culars that should he stated in the charge, so that the accused person may 
know what he has to meet in his defence and he may adduce evidence 
accordingly. Thus a charge should contain : 

(1) Particulars as to the date, time and place of the alleged offence 
and the person against whom, or the thing in respect of which, 
the offence was committed. [Section 212]. 

(2) A statement of the offence with which the accused is charged, 
[Section 211, sub-sections (1), (2) and (5)]. 

(3) A statement of the manner in which the offence was alleged to 
have been committed, where the particulars given do not give the 
accused sufficient notice of the matter with which he is charged. 
[Section 213]. 

(4) A statement of the law and the section of the law against which 
the offence is said to have been committed. [Section 211]. 

(5) The previous conviction of the accused, if any, where such convic¬ 
tion is sought to be proved at the trial.®® [Section 211, sub¬ 
section (7)]. 

In the case of particular offences such as criminal breach of trust or 
dishonest misappropriation, the dates between which the offence was com¬ 
mitted and the gross amount involved, together with such particulars as may 
be necessary to give the accused notice of the manner in which the offence 
was committed, should also be given. [Section 212, sub-section (2)]. 

Its form and requirsments 

The charge should be precise but should give the necessary particulars 
required by law. The extent of such particulars, however, would depend 
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upon the facts and circumstances of the case. The accused is entitled to be 
informed with the greatest precision, what act or acts he is alleged to have 
committed and under what section of the Penal Code or other law infringed, 
they fall.®® 

The court framing charge should avoid all unnecessary words. Abbre¬ 
viations or recondite words should as far as possible be also avoided. The 
Presiding Officer should himself state and explain the charge to the accused 
and not have this to be done by his Reader or others. Every charge shall 
state the offence with which the accused is charged. He should refer to the 
offence in the charge by that name only which has been given to it by law 
such as Macoity', *murder\ ‘rioting^ etc. and in giving the definition of the 
offence charged, should as far as possible adhere to the language of the 
statute.®® If the law which creates the offence, does not give it any specific 
name, so much of the definition of the offence must be stated as to give the 
accused notice of the matter with which he is charged. In every charge 
words used in describing an offence shall be deemed to have been used in the 
sense attached to them respectively by the law under which, such offence is 
punishable. (Section 214). Where a person is charged with more than one 
offence, one or more of which Li triable as warrant case and the other as a 
summons case, the charge should also state the offence triable as a summons 
case,®’ though that offence, if tried alone requires no formal charge but 
unnecessary allegations or surplusage must be avoided. 

An omission, defect or error in the charge which does not prejudice or 
mislead the accused and does not result in any failure of justice cannot be 
regarded as material,®® Though as given below the law permits a joint trial 
of charges under several counts, it is open to a Magistrate or Judge, if he 
considers it expedient to hold separate trials.®® 

If the accused, having been previously convicted of any offence, is liable, 
by reason of such previous conviction, to enhanced punishment, or to punish¬ 
ment of a different kind, for a subsequent offence, and it is intended to prove 
such previous conviction for the purpose of affecting the punishment which 
the Court may think fit to award for the subsequent offence by invoking the 
provisions of Section 75, I.P.G. the fact, date and place of the previous 
conviction shall be stated in the charge. If such statement has been omitted, 
the Court may add it at any time before sentence is passed.®® If a Magistrate 
does not want to use the powers of Section 75, that is, does not intend to 
inflict punishment more than the maximum provided for the offence, he is 
not required to state the particulars of the previous conviction in the charge.®^ 

55. Sheoshanktr v. AIR 1926 Oudh Cri LJ 354. 
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Joinder of chargee 

For every distinct offence of which any person is accused there shall be 
a separate charge, and every such charge shall be tried separately, except in 
the following cases 

(i) When a person is accused of more offences than one of the same 
kind committed within the space of twelve months from the first 
to the last of such offences, whether in respect of the same person 
or not, he may be charged with, and tried at one trial for, any 
number of them not exceeding three. 

(zV) Offences are of the same kind when they are punishable with the 
same amount of punishment under the same section of the Indian 
Penal Code or of any special local law: 

Provided that, for the purpose of this section, an offence punishable 
under Section 379 of the Indian Penal Code shall be deemed to be 
an offence of the same kind as an offence punishable under Section 
380 of the said Code, and that an offence punishable under any 
section of the Indian Penal Code, or of any special or local law, 
shall be deemed to be an offence of the same kind as an attempt 
to commit such offence, when such an attempt is an offence.*^ 

(m) If, in one series of acts so connected together as to form the same 
transaction, more offences than one are committed by the same 
person, he may be charged with, and tried at one trial for every 
such offence.*® 

(iv) If the acts alleged constitute an offence falling within two or more 
separate definitions of any law in force for the time being by 
which offences arc defined or punished, the person, accused of 
them may be charged with, and tried at one trial for, each of 
such offences.** 

(y) If several acts, of which one or more than one would only by 
itself or themselves constitute an offence, constitute when com¬ 
bined a different offence; the person accused of them may be 
charged with, and tried at one trial for, the offence constituted by 
such acts when combined, and for any offence constituted by any 
one, or more, of such acts.*’ 

Similarly the different clauses of Section 223 of Criminal Procedure Code 
are mutually exclusive, that is, it is not, possible to combine the provisions 
of two or more clauses in any one case or to justify a trial of several persons 
partly by applying the provisions of one clause and partly by applying the 
provisions of another clause or other clauses,** 
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In view of Section 465, Cri. P. C. it is clear that no misjoinder 
of charges would be fatal to the trial of an accused unless such misjoinder of 
charges has occasioned a failure of justice. Further in view of the Expla¬ 
nation of this section the court can consider in determining whether such 
failure of justice has taken place whether the objection to joinder and 
misjoinder of charges could and should havo* been raised at an earlier 
stage in the proceedings.®* 

What the charge must contain 

The charge must include the name of the offence which impliedly gives 
notice to the accused of every legal condition required by law to be fulfilled 
in order to constitute the offence, with particulars of the acts which consti¬ 
tuted the offence and the name of the person against whom the offence was 
committed. The manner of the commission of the offence have also to be 
sot out, if the nature of the case is such that the particulars required by 
Sections ?11 and 212 had not given the accused sufficient notice of the matter 
which he is charged. Omissions if any cannot be regarded as material unless 
in terms of Section 215 of the Code, it is shown by the accused that he had 
in fact been misled by such omissions.’® 

Where the Magistrate in framing a charge for an offence under Sec¬ 
tion 120-B, I.P.G mentions the acts done in persuanceof criminal conspiracy, 
his intention is nothing more than to describe the conspiracy. The trial is not 
vitiated .simply because the charge embraces within it all the offences said to 
have been committed by the accused.’^ 

Though the statute law in India does not make it obligatory that the per¬ 
sons concerned in the crime of criminal conspiracy should be specifically 
named alongwith the person or persons charged in a particular trial, it is 
always advisable to give these particulars also iu order to give a reasonable 
notice to the accused that he has been charged with having conspired with 
so and so (persons named) as also unnamed, to commit a certain offence.’* 

It is conceded that in almost every charge to which old Section 222(i) 
corresponding to Section 212(f) of the new Code applies, it is usual to state 
that the particular offence was committed on or about a certain date 
and that the specified date and the specific time need not necessarily be 
stated in the charge in every case. The ’"equiroment of the statute is that 
the accused must have a reasonably sufficient notice as to the case against 
him. The criminal courts should take the precaution of framing charges with 
precision and particularity in order to ensure a fair trial; but it is not 

69. Shriram Verma v. State, 1949 ALJ 489 SC 575. 
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correct to say that a charge is invalid solely for the reason that it does not 
specify the particular date and time of which any offence is alleged to have 
been committed, unless it could be shown that any breach of the prescribed 
and established procedure had caused prejudice to the accused. 

In dealing with the question as to whether the charge framed in a cri¬ 
minal trial had contravened the provision of the Code, the Court will have to 
examine all the relevant facts and if it appears to the court that having 
regard to them the charge could and ought ♦o have been framed more 
precisely, the court may reach that conclusion and then enquire whether the 
defective charge has led to the prejudice of the accused.’* 

The earlier law relating to the frame and contents of a charge was 
contained in Sections 221 to 223 of the Code of 1898 and the corresponding 
provisions in the new Code of 1973 (Act II of 1974) are to be found in 
Sections 211 to 213. 

Sub-section (2) of Section 222 corresponding to Section 212(2) of the 
new code is an exception to meet a certain contingency and is not the normal 
rule with respect to the framing of a charge in cases of criminal breach of 
trust. The normal rule is that there should be a charge for each distinct 
offence, as provided in Section 233 (Section 218 of Act II of 1974) of the 
Code, Section 222 (Section 212 of Act II of 1974) mentions what the 
contents of the charge should be. It is only when it is not possible to specify 
exactly particular items with respect to which the criminal breach of trust 
took place or the individual dates when the items were misappropriated or in 
some similar contingency, that the Court is authorised to lump up the various 
items and to mention the total amount misappropriated within a year in the 
charge, but no illegality is committed if several distinct offences are not so 
lumped up. Section 234 (Section 219 of Act II of 1974) provides that where 
a person was accused of more offences than one of the same kind committed 
within a space of twelve months from the first to the last of such offences, 
whether in respect of the same person or not, he may be charged with and 
tried at one trial for any number of them not exceeding three. Section 235 
(corresponding to Section 220 of Act II of 1974) is also an enabling 
provision. Assuming that these offences could be said to have been com¬ 
mitted in the course of the same transaction, the separate trial of the appel¬ 
lant for certain specific offences is not illegal; because Sections 222, 234 and 
235 (corresponding to Sections 212, 219 and 220 respectively of the new Code 
of 1973) are all enabling provisions.’^ The Court would be slow to entertain 
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the question of prejudice when details are not furnished; also the fact that 
the objection is not taken at an early stage will be taken into account.^® 

Where the appellant was charged for the offence of abetting one Radha 
to cause aboriion of the child in the womb of the deceased but was curiously 
enough convicted for abetting the deceased to cause miscarriage, one could 
reasonably conclude that the accused was likely to have been prejudiced by 
the charge on the basis of which he was tried.’* A mere imperfection in the 
charge cannot be used to overthrow a conviction unless prejudice can be 
shown.” A total absence of charge in committal proceedings and during 
sessions trial is a deliberate breach of the provision of old Sections 210 (2) 
251(A)(4) and 227, [corresponding to Sections 238 and 216(1) and (2) of 
Code of 1973 (Act II of 1974], and amounts to an incurable defect. Affirm¬ 
ing the decision reported in AIR 1951 SC 196 the Supreme Court’® held that 
the High Court was competent to direct alteration of charge so as to include 
an offence for which the appellant was not originally charged. It could 
only be done if the trial Ccurt had taken action under Section 227 [corres¬ 
ponding to Section 216 (1) and (2) of Code Act II of 1974] before it pro¬ 
nounced judgment which could only be so if there was material before it 
either in the complaint or in the evidence to justify such action,” By 
alteration of charge at the appellate stage as contemplated by Section 231 
of the old Cri. P. C. which now corresponds to Section 217 of Act II of 1974, 
the accused should not be made to face a charge for a new offence nor should 
be prejudiced either by being kept in the dark about that charge or by not 
being afforded a full opportunity of meeting it and putting forward any 
defence open to him.*® 

Placing reliance on the decisions reported in AIR 1972 SC 545 and AIR 
1965 All 525, the Allahabad High Court held that if on consideration of 
material on record, the court was of the opinion that if unrebutted the said 
material could warrant a conviction, the Court should frame a charge but if 
the Court found that no case was made out by the prosecution it was duty 
bound to discharge the accused.®^ Where there was no charge for abetment 
of an offence, conviction for abetment of the main offence with which the 
accused was charged, was held to be improper.** According to the Allahabad 
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High Court’s view a Court may even enquire in respect of offences com¬ 
mitted outside its territorial jurisdiction, if it was proved that all those 
offences formed part of one single transaction.®* 

Joinder of charges 

Present Section 218 (old 233) embodies the general law as to joinder of 
charg( s and lays down a rule that for every distinct offence there should 
be a separate charge and every such charge should be tried separately, but 
exceptions to this rule are engrafted in Sections 219, 220, 221 (1) and 223.®^ 
If the series of acts attributed to the accused constituted one transaction in 
which the offences of murder, attempt to murder, extortion and wrongful 
confinement were committed, the case fell squarely within the purview of 
Section 220. The fact that the offence of extortion was committed at a 
different place and at a different time does not any the less make the act as 
one coinmilted in the course of the same transaction and therefore the 
misjoinder of ilie above mentioned offences was permitted by the exception 
embodied in Section 220 (Section 235 of Codof 1898).®® The exception 
under Section 220 of 1974, like the other exceptions merely permits a joint 
trial of more offences than one. It neither renders a joint trial imperative 
nor does it bar or prohibit separate trials.®® Where the accused who were 
tried in connection with the first incident along with the appellants who 
were responsible for the second incident, and were acquitted, it was held 
that there had been no prejudice as far as the appellants were concerned 
since it could not be said that there were two isolated incidents, but the 
second incident was in consequence and an offshoot of the first incident and 
some accused persons w^ere common in both the incidents ®’ Even assuming 
that there was a misjoinder of charges, the High Court was held to be incom- 
peti'fit to set aside the conviction of the respondents without coming to a 
definite conclusion that the misjoinder had occasioned failure of justice.®® 

Whereas Section 223(d) allows joinder of persons at a criminal trial, 
Section 220 (1) allows joinder of charges subject to the conditions mentioned 
respectively in the said two provisions. There could therefore be no doubt 
that in case of conspiracy, if specific offences were committed in pursuance 
of the said conspiracy, all persons who were parties to that conspiracy and 
were concerned in ilie specific offences could be lawfully tried jointly at the 
same trial.®® If joinder of charges is made in contravention of Sections 219 
to 221(1) and 223, it amounts to misjoinder of charges.®® If no separate 
charges were framed as required by Section 218, the irregularity was held to 
be curable under old Section 537 (Section 465 of Code Act II of 1974).®^ 
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Charge in the alternative 

If a single act or series of acts is of such a nature that it is doubtful which 
of several offences the facts which can be proved will constitute, the accused 
may be charged with having committed all or any of such offences, and any 
number of such charges may be tried at once; or he may be charged in the 
alternative with having committed some one of the said offences.®* 

If, in the case mentioned above the accused is charged with one offence, 
and it appears in evidence that he committed a different offence for which 
he might have been charged under the provisions of that section, he may be 
convicted of the offence which he is shown to have committed, although 
he was not charged with it.®* 

The law lays down that for every distinct offence, there should be a 
separate charge ; and a person charged with one offence can be convicted of 
another offence only in the cases mentioned in Sections 221 and 222, Criminal 
Procedure Code. Section 221 of the Code of Criminal Procedure refers to 
cases mentioned in Section 221, sub-section (1) of the same Code. The 
latter sub-section deals with cases where it is doubtful what offence has 
been committed. 

An accused person charged with a major offence can be convicted of a 
minor offence. An offence will be treated as “minor*' within the mean¬ 
ing of the said section with reference to the main or major offence referred 
to therein and not independently of it. Consequently, the minor and 
major offences must be cognate offences which have the main ingredients 
common.®^ 

If the charge of conspiracy to commit criminal breach of trust is followed 
by a substantive charge of criminal breach of trust in pursuance of such 
conspiracy, there is nothing to prevent a court from convicting the accused 
under the second charge even if the prosecution fails to establish conspiracy.®® 

When in the charge, one offence was of forgery and to use the forged 
document and the other offence was of fraudulently and dishonestly using the 
license containing forged endorsements, it could not be contended that the 
accused was charged with two distinct conspiracies hut it only meant that 
the second charge was a charge of alternative character, justified by the 
provisions of Section 236 of the Code of 1898.®® 

In Bijoy Chand Patra vs. State of W. J5.®^ a conviction under Section 326, 
I.P.C. was held to l>e permissible if on the facts of the case an alternative 
charge under Sections 307 and 326, I.P.C. was possible. 
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Joinder of accused 

The following persons may be charged and tried together, namely: 

(a) Persons accused of the same offence committed in the course of 
the same transaction; 

{b) Persons accused of an offence and persons accused of abetment, 
or of an attempt to commit such offence; 

(r) Persons accused of more than one offence of the same kind within 
the meaning of Section 234 committed by them jointly within 
the period of twelve months: 

(d) Persons accused of different offences committed in the course of the 
same transaction; 

{e) Persons accused of an offence which includes theft, extortion or 
criminal misappropriation, and persons accused of receiving oi 
retaining, or assisting in the disposal or concealment of, property 
possession of which is alleged to have been transferred by any 
such offence committed by the first-named persons, or of abetment, 
or of attempting to commit any such last-named offence; 

(/) Persons accused of offences under Section 411 and 414 of the 
Indian Penal Code or either of those sections in respect of stolen 
property the possession of which has been transferred by one 
offence; and 

(g) Persons accused of any offence under Chapter XII of the Indian 
Penal Code relating to counterfeit coin, and persons accused of 
any other offence under the said chapter relating to the same coin, 
or of abetment of or attempting to commit any such offence ; 

and the provisions contained in the former part of this chapter shall, so far 
as may be, apply to all such charges.®® 

In Banwari vs. State of U, P,®® the facts, succinctly stated were that 
accused B and A armed with gun and axe respectively were going together. 
B fired shots and killed L and 7), the same'^day within a space of a very short 
time at different places. When chased by villagers accused B fired several 
shots : three separate cases were registered and the Magistrate passed three 
separate committal orders, two under Section 302, I. P. C. against acecused 
B and under Section 302/34 against A and the third under Section 307/34 
against both the accused. The Sessions Judge recorded evidence in one trial 
for all the three trials and decided the three trials by one judgment. The 
Supreme Court on these facts held that three offences of which the appellants 
were charged were of the same kind and one joint trial of both the accused 
persons, who had jointly committed the aforesaid offences within a period of 
12 months was clearly within the ambit of Section 239 (now Section 223 of 
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new Code. Thoupfh the Sessions Judge cannot try at one trial persons 
committed under different committal orders with respect to distinct 
offences whose joint trial is not warranted by the provisions of Sessions 234 
to 239 (now Sections 219 to 223 of new Code), he is competent to 
try at one trial persons who can be tried at one trial under provisions of those 
sections even if there had been separate committal orders.^ 

Where no charge has been framed 

The mere non-framing of a charge under a particular section by a 
Magistrate does not amount to a discharge and a Sessions Judge is not 
empowered under Section 399, Cri. P. C. in such a case to order commit¬ 
ment of the accused to the Court of Sessions. Thus wliere the Magistrate 
framed a charge under Section 304-A instead of a charge under Section 304 
I. P. G. and a Sessions Judge ordered committal under Section 399, Cr. P. G. 
a full Bench of the High Court held that the Sessions Judge acted wi thout 
jurisdiction. 2 

Where the conviction is for a totally different offence from the one 
charged and not covered by Sections 236 and 237 of the Code [now 
Section 221(1) and 221(2) of the Code of 1973, the omission to frame 
a separate and specific charge is an incurable irregularity amounting 
to an illegality.® Where the accused was charged under Sections 148, 302 
read with Sections 149 and 307 read with Section 149 and there were no 
separate charges under Sections 302 and 307, 1. P. G., a conviction under 
Sections 302 and 307, I. P. C. was held to be illegal by the Supreme Court.® 

Alteration of charge 

When any person is committed for trial the Sessions Court, will frame a 
charge or add to or otherwise alter the charge framed by it, as the case may 
be, having regard to the rules contained in this Code as to the form of 
charges. 

Any Court may alter or add to any charge at any time before judgment 
is pronounced. Every such alteration shall be read and explained to the 
accused.® 

If the charge framed or alreration or addition made is not likely in the 
opinion of the Court, to prejudice the accused in his defence or the prose¬ 
cutor in the conduct of the case, the Court, may, in its discretion after such 
charge or alteration or addition has been framed or made, proceed with the 
trial as if the new or altered charge has been the original charge.® 
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If the new or altered or added charge is such that proceeding immedia* 
tely with the trial is likely, in the opinion of the Court, to prejudice the 
accused or the prosecutor as aforesaid, the court may either direct a new 
trial or adjourn the trial for such period as may be necessary.^ 

If the offence stated in the new or altered or added charge is one for the 
prosecution of which previous sanction is necessary the case shall not be 
proceeded with until such sanction is obtain'^d, uiless sanction ha^ been 
already obtained for a prosecution on the same facts as those on which the 
new or altered charge is founded.® 

Whenever a charge is altered or add;d toby the Court after the corn- 
m-mcement of the trial, the prosecutor and the accused shall be allowed to 
recall or re-summon, and examine with reference to such alteration or 
addition, any witness who may have been examined, and also to call any 
further witness whom the Court may think to be material,® 

No error in stating either the offence or the particulars required to be 
stated in the charge, and no omission to state the offence or those particulars, 
shall be regarded at any stage of the case as material, unless the accused was 
in fact misled by such error or omission, and it has occasioned a failure of 
justice,^® 

The power of the Court to alter or add to any charge is very wide and 
so far as the Court of Sessions is concerned, such alteration or addition can 
be made before the verdict. On a ptirusal of Sections 216(3) to 217, Cri, 
P. C. it does not appear that the intention of the legislature was that the 
Court of Session cannot make any alteration or addition to a charge.^' 

Consequence of alteration or amendment 

Section 216 requires that the alteration shall be read and explained to 
the accused. The accused must know whit he is charged with and what 
offence he has to answer. Section 221(2) must be read with Section 216 (1). 
A Court cannot convict an accused person of an offence of which he has not 
been told anything.^® There is no duty laid on the Court under Section 217 
to ask the accused if he wishes to re-call or re-summon prosecution or defence 
witnesses and so there is no breach of any provision in Section 217 if the 
Court does not so enquire. It is essential that the accused should ask for 
permission.^* Even where Section 216 (3) applies the accused has the right 
to re-call prosecution witnesses although alteration in the charge did not 
affect such evidence.^* If a charge is amended the accused is entitled to re¬ 
call and cross-examine any of the prosecution wi nesses and not only those 


7. S. 216(4). 

8. S. 216(5). 

9. S. 217. 

10. S. 215. 

11. Kapildeo Upadhya \\ State, ALJR 1954 
572. 


12. Raghunath Kmdu, 91 IC 888:27 Cri LJ 
152 : (1926) All 227 : Dhm Singh, AIK 
(1925) All 448: 88 IC 1: 26 Cri LJ 
1057. 

13. Konmal, ILK 52 All 458. 

14. Ramalinga Odayar, ILR 52 Mad 346; 
Chhanka Dhanuk, ILR 6 Pat 832. 



118 


CRIMINAL TRIAL AND JUDGMENT 


[Chap. 


witnesses on the basis of whose evidence the charge was amended.^® If after 
the examination of the accused under Section 313 but before he is called 
upon to enter on his defence there is an alteration made in the charge, or a 
new charge is added, it is not necessary that the Court should re-examine the 
accused under Section 3.13, although some of the witnesses have, after the 
alteration or addition to the charge is made, been recalled under Section 217 
and examined with reference to such alteration or addition.^® 

Where the accused was originally charged of murder but was only con¬ 
victed under Section 201, I, P. C. the conviction was upheld as proper.^"^ 

Framing of charges under Sections 34 and 149, I. P. G. 

A charge against a person as a member of an unlawful assembly in respect 
of an offence committed by one or other of the members of that assembly in 
prosecution of its common object is a substantially different one from a char¬ 
ge against any individual for an offence directly committed by him while 
being a member of such assembly. The liability of a person in respect of the 
latter is only for acts directly committed by him, while in respect of the for¬ 
mer, the liability is for acts which may have been done by any of the other 
members of the unlawful assembly : provided that it was in prosecution of 
the common object of assembly, or was such as the members knew to be like¬ 
ly to be so committed. 

Section 149, Indian Penal Code creates a distinct head of criminal lia¬ 
bility known as “constructive liabilily^^ and a charge under it puts a person 
on notice only of two alleged facts, namely: (i‘) that the offence was com¬ 
mitted by ontj or other of the members of the unlawful assembly of which he 
is one, and {it) that the offence was committed in prosecution of the common 
object or is such that was known to be likely to be so committed. 

The direct individual liability of a person can only be fixed upon him 
with reference to a specific charge in respect of a particular offence, and the 
framing of a specific and distinct charge in respect of every distinct head of 
criminal liability constituting an offence, is the foundation for a conviction 
and sentence therefor. 

In view of the authoritative pronouncement of the Supreme Court in the 
case of Suraj Pal v. State of Uttar Pradesh^^^ it is necessary to charge an accused 
person directly also though his liability as member of a group may be charg¬ 
ed with in the alternative e,g,^ if five or more persons are alleged to 
have attacked the deceased and only one of them killed the man by a hatchet 
blow or a pistol shot that person should be separately charged under Section 
302, 1.P.C. also to convict him under that section and he may be charged 
under Section 302 read with Section 149, I.P.C. along with others. 

15. Hazara Singh, IC \ 26 Cri LJ 17. Kashnura Singh w. State of M. P., AIR 

1947 : ILR (1926) Lah 60. 1952 SC 159. 

16. Sham Lai Kalwar, ILR 1 Pat 54. 18. Surajpal v. State of Uttar Pradesh, pp. 

733 & 734 Sup Ct ILR 1955 AU (SC). 
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Can charge under Section 149 be converted to one under Section 34, 
I. P. C. 

It is true that there is substantial difference between Sections 149 and 
34, I.P.C , but they also to some extent overlap and it is a question to be 
determined on the facts of each case whether the charge under Section 149 
overlaps the grounds covered by Section 34. If the common object which is 
the subject matter of the charge under Section 149 does not necessarily involve a 
common intention, then the substitution of Section for Section 149 might 
result in prejudice to the accused and ought not therefore to be permitted. But 
if the facts to be proved and the evidence to be adduced with reference to 
the charge under Section 149 would be the same if the charge were under 
Section 34, then the failure to charge the accused under Section 34 could not 
result in any prejudice and in such cases the substitution of Section 34 for 
Section 149 must be held to be a formal matter. It cannot be laid down 
as a broad proposition that in law there could be no recourse to Section 34 
when the charge is only under Section 149. Whether such recourse can be 
had or not must depend on the facts of each case.^® 

Non-framing of charge 

Mere non-framing of a charge will not vitiate the trial and the Court 
will have to see in each particular case what the effect of non-framing of the 
charge is. If no prejudice is caused the non-framing of the charge can be 
considered to be a technical defect and that trial would be validated in view 
of Section 464, Gr. P. G. If prejudice has been caused the conviction which 
was pTima facie invalid on account of the non-following of the procedure laid 
down by the Criminal Procedure Code would continue to be invalid and 
would not be validated by the provisions of Section 464, Cr. P. G. It is for 
the Court to decide in each case in which category the case falls.*® 

CHARGES 

Illustrations of 

{See Sections 211, 212 and 213) 

I, CHARGES WITH ONE HEAD 

(1) (tf) I, (name and office of Magistrate, etc,), hereby charge you (name 
of accused person) as follows:— 

On Section 121 

(i) That you, on or about the day of , at , 

waged war against the Government of India and thereby committed an of¬ 
fence punishable under Section 121 of the Indian Penal Code, and within 
the cognizance of this Court. 

(c) And I hereby direct that you be tried by this Gouit on the said 
charge. 

Signature and Seal of the Magistrate 

19. Karnail Singh V, State of Punjab^ 1954 20. Shah Habibur Rahman y. StaUf 

ALJ 209SC. 881. 
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[To be substituted for (4)] 

On Section 124 

(2) That you, on or about the day of , at , 

with the intention of inducing the President of India [or, as the case may be, 
the Governor of (name of State)] to refrain from exercising a lawful power 
as such President (or, as the case may be, the Governor), assaulted Presi¬ 
dent (or, as the case may be, the Governor), and thereby committed an 
offence punishable under Section 124 of the Indian Penal Code, and within 
the cognizance of this Court. 

On Section 161 

(3) That you, being a public servant in the Department, directly 

accepted from (Slate tlie name) for another party (State the name) gratifica¬ 
tion other than legal remuneration, as a motive for forbearing to do an offici il 
act, and thereby committed an offence punishable under Section 161 of the 
Indian Penal Code, and within the cognizance of this Court. 

On Section 166 

(4) That you, on or about ih(‘ day of , at , 

did (or omitUd to do, as the case may be) , such conduct being 

contrary to the provisions of Act , Section , and known 

by you to be prejudicial to , and thereby committed an offence 

punishable under Section 166 of the Indian Penal Code, and within the 
cognizance of this Court. 

On Section 193 

(5) That you, on or about the day of , at , in the 

course of the trial of before , stated in evidence that ** 

” wliich statement you either knew or believed to be false, or did not 
believe to be true, and thereby committed an offence punishable under 
Section 193 of the Indian Penal Code, and within the cognizance of this 
Court. 

On Section 304 

(6) That you, on or about the day of , at com¬ 

mitted culpable homicide not amounting to murder, causing the death of 

and thereby committed an offence punishable under Section 304 
of the Indian Penal Code, and within the cognizance of this Court. 

On Section 306 

(7) That you, on or about the day of , at , 

abetted the commission of suicide by A. B., a person in a state of intoxica¬ 
tion, and thereby committed an offence punishable under Section 306 of the 
Indian Penal Code, and within the cognizance of this Court. 

On Section 325 

(8) That you, on or about the day of , at , 
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voluntarily causod grievous hurt to , and thereby committed an 

offence punishable under Section 325 of the Indian Penal Code, and within 
the cognizance of this Court. 

On Section 392 

(9) That you, on or about the day of , at , 

robbed (state the name), and thereby committed an offent^e punishable under 
Section 392 of the Indian Penal Code, and within the cognizance of this 
Court. 

On Section 395 

(10) That you, on or about the day of , at , 

committed dacoity, an offence punishable under Section 395 of the Indian 
Penal Code, and within the cognizance of this Court. 

II. CHARGES WITH TWO OR MORE HEADS 

(1) (a), I, (name and office of Magistrate, etc.), hereby charge you 
(name of accused person) as follows:— 

On Section 241 

(6) First —That you, on or about the day of , at , 

knowing a coin to be counterfeit, delivered the same to another person, by 
name, A, B. as genuine and thereby committed an offence punishable under 
Section 241 of the Indian Penal Code, and within the cognizance of the 
Court of Session. 

Secondly—Th 2 ii you, on or about the day of , at , 

knowing a coin to be counterfeit attempted to induce another person, by 
name, 2?., to receive it as genuine, and thereby committed an offence 
punishable under Section 241 of the Indian Penal Code, and within the 
cognizance of the Court of Session. 

(r) And I hereby direct that you be tried by the said Court on the 
said charge. 

{Signature and seal of the 
Magistrate) 

[To be substituted for (4)] 

On Sections 302 and 304 

(2) First —That you, on or about the day of , at 

committed murder by causing the death of , and thereby committed 

an offence punishable under Section 302 of the Indian Penal Code, and 
within the cognizance of the Court of Session. 

That you, on or about the day of , at , by 

causing the death of , committed culpable homicide not amounting 

to murder, and thereby committed an offence punishable under Section 304 
of the Indian Penal Code, and within the cognizance of the Court of 
Session. 
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On Sections 379 and 382 

(3) First —That you, on or about the day of , at , 

committed theft, and thereby committed an offence punishable under 
Section 379 of the Indian Penal Code, and wichin the cognizance of the 
Court of Session. 

Secondly —That you, on or about the day of , at 

committed theft, having made preparation for causing death to a person in 
order to the committing of such theft, and thereby committed an offence 
punishable under Section 312 of the Indian Penal Code, and within the 
cognizance of the Court of Session. 

Thirdly —That you, on or about the day of , at , 

committed theft, having made preparation for causing restraint to a person 
in order to the effecting of your escape after the committing of such theft, 
and thereby committed an offence punishable under Section 382 of the 
Indian Penal Code, and within the cognizance of the Court of Session. 

Fourthly —That you, on or about the day of , at , 

committed theft, having made preparation for causing fear of hurt to a 
person in order to the retaining of property taken by such theft, and thereby 
committed an offence punishable under Section 382 of the Indian Penal 
Code, and within the cognizance of the Court of Session. 

Alternative charge of Section 193 

(4) That you, on or about the day of , at in the 

course of the inquiry into , before , stated, in evidence that 

“ and that you, on or about the day of , at 

, in the course of the trial of, before , stated in the evidence that 

“ ** one of which statements you either knew or believed to be false, 

or did not believe to be true, and thereby committed an offence punishable 
under Section 193 of the Indian Penal Code, and within the cognizance of 
Court of Session. 

(In cases tried by Magistrates substitute “within my cognizance^^ for 
“within the cognizance of the Court of Session^\) 

III. CHARGES FOR THEFT AFTER PREVIOUS CONVICTION 

1, (name and office of Magistrate, etc.), hereby charge you (name of 
accused person) as follows:— 

That you, on or about the day of , at , com¬ 

mitted theft, and thereby committed an offence punishable under Section 379 
of the Indian Penal Code, and within the cognizance of the Court of Ses¬ 
sions (or Magistrate, as the case may be). 

And you, the said (name of accused), stand further charged that you 
before the committing of the said offence, that is to say, on the 
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day of , had been convicted by the (State Court by which conviction 

was held) at of an offence punishable under Chapter XVII of the 

Indian Prnal Code with imprisonment for a term of three years, that is to say, 
the offence of house-breaking by night (describe the offence in the words 
in the section under which the accused was convicted), which conviction is 
still in full force and effect, and that you are hereby liable to enhanced 
punishment under Section 75 of the Indian Penal Code. 

And I hereby direct that you be tried, etc. 



Chapter VII 


PRELIMINARY INQUIRY 


Serious offences enumerated in the First Schedule of the Code are exclu¬ 
sively tried by Sessions Courts on being preceded by a preliminary enquiry 
before the Magistrate, who commits the case for trial before the Sessions 
Court. Under the old Code of 1898, such enquiry involved a lengthy and cum¬ 
bersome procedure but the new Code of Criminal Procedure of 1973 (Act II 
of 1974) has brought about drastic changes in the procedure of preliminary 
enquiries and committal proceedings, with a view to clear tiie heavy back¬ 
log pending in the Magisterial courts. The changes have been ushered in 
to herald an era of prompt enforcement, where the under-trial prisoners 
did not have to indefinitely languish in jails. On anxious reflection and 
on careful consideration, the framers of the Code found that the intricate 
procedure of enquiries, preceding sessions trials just gave rise to a repeat 
performance resulting in unnecessary delay, without making any substantial 
contribution to the ends of dispensation of evcn*handed justice. The old 
Sections 207 and 207-A of the Code of 1898 have been substituted with the 
present Sections 207 to 209 of the Code of 1973, which provide for a much 
simpler and more efficient procedure. Care however has been taken to 
protect the rights of the persons accused of having committed any offence 
or offences triable exclusively by the Court of Sessions. 

The procedure outlined in Section 207 must however precede any action 
under the subsequent Section 209, and the three Sections 207, 208 and, 
209 put together spell out the pattern which should be observed while taking 
cognizance of cases exclusively triable by Sessions Courts. It would bo rele¬ 
vant here to refer to the fluidity of the concept as attached to “Cogriizance^^ 
which was not defined by the old Code and continues to be so undefined by 
the new Code as well. To refer to a not so old Supreme Court decision^ 

“Whether the Magistrate has or has not taken cognizance of the 
offence will depend upon the circumstances of the particular case inclu¬ 
ding the mode in which the case is sought to be instituted and tiie 
nature of the preliminary action, if any, taken by the Magistrate.^' 

An order passed by the Magistrate in a case instituted on a police report 
to “prepare copies" implies that he has applied his mind to the facts of 
the case and has taken cognizance of the offence.* 

Section 207 of the Code deals with supply to the accused copy of police 
report and other documents. In any case where the proceeding has been 

1. Devarapalli Lakshminarayana Reddy v. 2. Than Singh v. State of U, 1979 All 
Narayana Reddy, AIR 1976 SC 1672. i-J 610. 
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instituted on a police report, the Magistrate shall without delay, furnish to 
the accused, free of cost, a copy of each of the following:— 

(i) the police report, 

(«) the first information report under Section 154; 

(Hi) the statements recorded under sub-section (3) of Section 161 of 
all persons whom the prosecution proposes to examine as its witnesses, 
excluding therefrom any part in regard to which a request for such 
exclusion has been made by the police officer under sub-section (6) of 
Section 173 on being of the opinion that any part of such statement 
was not relevant to the subject-matter of the proceeding or that its 
disclosure to the accused was not essential in the interests of justice 
and was inexpedient in public interest; 

(iv) the confessions and statements, if any, recorded under Section 

164; 

(v) any other document or relevant extract thereof forwarded to the 
Magistrate with the police report under sub-section (5) of Section 173. 

The Magistrate may, however, in his discretion disagree with the opini¬ 
on of the police officer as referred to in clause (m) and on his perusal of 
the concerned documents or part or parts thereof and considering the rea¬ 
sons assigned by the police officer for the request made, may either accept 
his opinion or in the event of his disagreeing with such opinion, may direct 
that a copy of that part of the statement or of such portion as the Magis¬ 
trate thinks proper, shall be furnished to the accused. In cases of volumin¬ 
ous and bulky documents referred to in sub-clause (v) of Section 207, the 
Magistrate instead of furnishing the accused with a copy of such document, 
may direct that the accused will only be allowed to inspect it either personal¬ 
ly or through pleader in court. 

The Allahabad view on the point is reflected in a 1979 Single Judge 
decision of (Hon’ble P. N. Bakshi, J.) in which the supply of copies free of 
cost to the accused was found to be a statutory duty cast on the Magistrate as 
he could not commence the trial unless these copies had been furnished to 
the accused. But the necessity of furnishing these copies could only arise 
when the Magistrate has taken cognizance of the offence and found that there 
was sufficient ground for proceeding against the accused. The order passed 
by the Magistrate to ‘prepare copies' implied that he had applied his mind to 
the facts of the case and had taken cognizance of the case.® 

Section 208 of the Code postulates the supply of copies of statements and 
documents to accused in other cases, triable by Court of Session. The langu¬ 
age of the section says that where, in a case instituted otherwise than on a 
police report, it appears to the Magistrate issuing process under Section 204 
that the offence is triable exclusively by the court of Session, the Magistrate 

3, nan Singh v. State, 1979 AU LJ 610. 
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shall without delay furnish to the accused, free of cost, a copy of the follow¬ 
ing 

‘‘(t) the statements recorded under Section 200 or Section 202, of 
all persons examined by the Magistrate; 

(«) the statements and confessions, if any, recorded under Section 
161 or Section 164; 

(iii) any documents produced before the Magistrate on which the 
prosecution proposes to rely/^ 

Section 208 also vests the Magistrate with the discretion similar in 
nature as provided for by Section 207 to the effect that if the Magistrate was 
satisfied that any such document as referred to in the section was volumi¬ 
nous, the Magistrate shall, instead of furnishing the accused with a copy 
thereof direct that he shall only be allowed to inspect it either personally or 
through pleader in court. 

At the earlier stage of Sections 203 and 204, in a case exclusively triable 
by the Court of Session, all that the Magistrate has to do is to see whether on 
a cursory perusal of the complaint and the evidence recorded during the preli¬ 
minary enquiry under Sections 200 and 202, there is prima facie evidence 
in support of the charge levelled to find out if there is *‘sufficient ground for 
proceeding.^^ At that stage the Magistrate is not to weigh the evidence 
meticulously as if he were the trial Court. The standard to be adopted by 
the Magistrate in scrutinising the evidence is not the same as the one which 
is to be kept in view at the stage of framing charges. Even at the stage of 
framing charges, the truth, veracity and the effect of the evidence which the 
complainant produces or proposes to adduce at the trial is not to be meticu¬ 
lously judged/^ 

The Supreme Court in Kewal Krishan v. Suraj Bhan^, held that the propo¬ 
sition that in cases instituted on complaint in regard to an offence exclusively 
triable by the Court of Session, the standard for ascertaining whether or not 
the evidence collected in the preliminary enquiry discloses sufficient grounds 
for proceeding against the accused is lower than the one adopted at the stage 
of framing charges in a warrant case triable by the Magistrate, is now evid¬ 
ent from the scheme of the new Code of 1973. Section 209 of the new Code 
dispenses with the enquiry preliminary to commitment in cases exclusively 
triable by a Court of Session, irrespective of whether such a case is instituted 
on a criminal complaint or a police report. If the committing Magistrate 
thinks that it is not necessary to commit the accused who may be on bail to 
custody, he may not cancel the bail. This has been made clear in their 
Lordships’ view by the words “subject to the provisions of this Code relating 
to bail” occurring in clause (A) of Section 209. Therefore, if the accused is 
already on bail, his bail should not be arbitrarily cancelled. Section 227 of 
the Code of 1973, has made another beneficient provision to save the accused 


4. AIR 1980 SC 1780. 



VII] 


PRELIMINARY INQUIRY 


127 


from prolonged harassment which is a necessary concomitant of a protract¬ 
ed trial. This section provides that if upon considering the record of the 
case the documents submitted with it and the submissions of the accused and 
the prosecution, the Judge is not convinced that there is sufficient ground for 
proceeding against the accused, he has to discharge the accused under this 
section and record his reason for so doing.^ 

Section 209 contemplates commitment of case to Court of Session when 
the offence is triable exclusively by such court. When in a case instituted on 
a police report or otherwise, the accused appears or is brought before the 
Magistrate and it appears to the Magistrate that the offence is triable exclu¬ 
sively by a Court of Sessions he shall {a) commit, after complying with the 
provisions of Section 207 or Section 208, as the case may be, the case to 
the Court of Session, and subject to the provisions of this Code, relating to 
bail, remand the accused to custody until such commitment has been made,* 
(b) subject to the provisions of this Code relating bail, remand the accused 
to custody during, and until the conclusion of, the trial, (r) send to that 
court the record of the case and the documents and articles, if any, which 
are to be produced in evidence, and (d) notify the public prosecutor of the 
commitment of the case to the Court of Session. 

The State of Gujrat brought about an amendment in clause (a) of Sec¬ 
tion 209 to substitute it under President Act 30 of 1977, Section 2 (7-7-1976) 
with the following: 

‘‘(a) Commit the case, after complying with the provisions of Section 
207 or Section 208, as the case may be, to the Court of Session and, 
subject to the provisions of this Code, relating to bail, remand the accus¬ 
ed to custody until such commitment has been made.*' 

The State of Uttar Pradesh also, under U. P. Act No. 16 of 1976, Sec¬ 
tion 6, substituted the clauses (a) and (b) of the section with retrospective 
effect to read as follows:— 

“(a) as soon as may be after complying with the provisions of 
Section 207, commit the case to the Court of Session; 

(b) subject to the provisions of this Code relating to bail^ remand 
the accused to custody until commitment of the case under clause (<i) and 
thereafter, during, and until the conclusion of trial." 

It would emerge that the State Amendments in 1976 and 1977 only 
proved to be the stepping stones for the ultimate amendment of clause (a) 
of Section 209 under the Central Cr. P. C. (Amendment) Act of 1978, Sec¬ 
tion 19. Clause (a) of the section simply read as follows, before the Central 
Cr. P. C. (Amendment) Act of 1978: 

“(fl) commit, the case to the Court of Session;" 

5. AIR 1977 SC 2018. 6. Su^s. by the Cr.P.C. (Amendment) 

Act, 1978, S. 19. 
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This language of the section had led to an interpretation that the Magis¬ 
trate taking cognizance of the case was merely required to look into the 
chargesheet and if he found that the facts stated, constituted an offence tria¬ 
ble exclusively by the Court of Session, he had got to make an order commit¬ 
ting the case to Sessions without inquiring as to whether there was or not a 
triable case against the accused, since such function had been entrusted to 
the Court of Sessions under Section 227 of the Code. Even the compliance 
of Sections 207 and 208 of the Code, was according to such view not depen¬ 
dant upon the supplying of copies to the accused before the commitment 
of the case because the Magistrate when he deferred the making of an order 
committing the case to the Court of Session, he did not postpone the com¬ 
mencement of or adjourn any enquiry contemplated by Section 309 (2) of 
the Code.*^ 

With the State amendments, and with the Cr. P. G. (Amendment) 
Act 1978, now having come about under a process of legal evolution, the 
Lakshmi Brahman^ case and the unamended clause (a) of Section 209 of the 
Code are now of only academic interest, having been reduced to a sort of 
historical phenomenon like the repealed Code of 1898. But this may illus¬ 
trate the activist contribution, the Judges make in sculpting a law. 

On tho controversy as to whether the function of the committing Magis¬ 
trate was reduced to that of a post office, so to say, a Full Bench of the Kera¬ 
la High Court was of the view, in a 1979 case, that where the complaint did 
not make out any prima facie case, the Magistrate would dismiss it but 
where the Magistrate on finding that a prima facie case was made out, issu¬ 
ed process, he could not thereafter discharge the accused person and must 
commit him to Sessions Court and the accused could only seek discharge 
before the Sessions Court und(;r Section 227 of the Code.® 

The Supreme Court, while overruling an Andhra dv^ci^ion of 1976, has 
further flexed the provisions of the section to interpret it to mean that not¬ 
withstanding the fact that the offences for which the accused persons were to 
be tried were exclusively triable by a court of Sessions, the cornmitting 
Magistrate had jurisdiction to give consent to the public prosecutor to with- 
draw' from the prosecution and to hold that the power under Section 321 of 
the Code, which was in the nature of a special power, was independent of 
the power of enquiry into the offence or to try the accused. The expression 
‘^judgmenF^ in the context may be understood to mean the judgment which 
may be ultimately pronounced if the case were to be committed to a Court 
of Session. 

The Supreme Court held: 

“It may not be accurate to say that the committing Magistrate has 

no judicial function to perform under the 1973 Code of Criminal Pro- 


7. Lakshmi Brahman v. State, 1976 ALJ 
65. 


8. K, B, Amma v. K, R, J^air, AIR 1979 
NOC 177 (Kcr). 
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cedure. The Magistrate has to be satisfied that an offence is prima facie 
disclosed and the offence so disclosed is triable exclusively by the Court 
of Session, If no offence is disclosed, the Magistrate may refuse to take 
cognizance of the case or if the offence disclosed is not one triable ex¬ 
clusively by the Court of Session he may proceed to deal with it under 
other provisions of the Code. To that extent the court of the commit¬ 
ting Magistrate does discharge a judicial function 

The view of the Supreme Court would therefore have the effect of ap¬ 
proving the 1979 Full Bench Kerala case for the limited purposes of Sec¬ 
tion 209 of the Code, The view of the Hon’ble Supreme Court is clear and 
consistent that committal to Sessions Court could not be stayed for the pur¬ 
pose of cross examination etc. except in case of approvers. Under changed 
scheme of the new Code committal Court is no longer required to find out a 
prima facie case before committal.^® 

In Sanjay GandhVs casc^® {supra) the Supreme Court had laid down that 
the Magistrate had no power to discharge where the offence was exclu¬ 
sively triable by the Court of Sessions, nor had he power to record oral evid¬ 
ence, save where a specific provision like Section 306 enjoined. The narrow 
inspection hole, through which the committing Magistrate has to look at 
the case limits him merely to ascertain whether the case, as disclosed by the 
police report appears to the Magistrate to show an offence triable solely by 
the Court of Session. If by error, wrong section of the Indian Penal Code is 
quoted, he may look into that aspect. If made up facts unsupported by 
evidence are reported by police and an offence exclusively triable by the 
Sessions Court is made to appear, it is always open to Sessions Court under 
Section 227 of the Code to discharge the accused. 

So it would appear that the discretion of the Magistrate is wider in com¬ 
plaint cases, where he may refuse to issue process under Section 203 of the 
Code or may issue process under Section 204, for a reduced offence on a com¬ 
plaint being made to him in respect of an offence exclusively triable by a 
Court of Session. In cases started on a police report, all that he can do is to 
correct clerical errors, but even in complaint cases all judicial discretion of 
the Magistrate is lost once process has been issued to the accused persons and 
all that remains to be done is to enforce compliance of Section 207 or 208, 
as the case may be, before submission of the case to the Sessions Court. 

Can the Sessions Court direct trial of accused not committed by 
Magistrate 

Under the new Code, the **case^^ and not the ^^accused^^ are committed 
to Sessions. Accordingly the summoning of additional persons by the Sessions 
Court under Section 319 or those who appear to be involved in the crime 
from the evidence led during the trial and directing them to stand their trial 

Rajendta Kumar Jain v. State^ AIR 1980 10. 1978 SCO (Cri) 172: n978) 2 SCC 
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along with those who have been committed, must be regarded as incidental 
to the cognizance under Section 193 and part of the normal process that 
follows it. 

Section 319(4) (ft) enacts a redeeming provision in that behalf dispensing 
with the formal committal order against the newly added accused. The 
phrase *‘any person not being the accused^^ in Section 319 does not exclude 
from its operation an accused who has been released by the police under Sec¬ 
tion 169.^^ 

Pre-trial detention of accnsed 

The Criminal Procedure Code, in Sections 167, 209 and 309 has em¬ 
phasized the importance of expeditious disposal of cases including investiga¬ 
tions and trials. Therefore, the government will do well to comply with the 
spirit of the Code especially in the matter of persons sought to be bound over 
for good behaviour, persons against whom summons cases are pending and 
persons who have been in custody for more than six months,^* 

Police and complaint case in respect of the same offence; How to be 
dealt with 

Section 210 of the Code, imports the salutory spirit of Section 10 of 
the Code of Civil Procedure to matters concerning Criminal trials so as to 
avoid duplicacity of effort on the part of the prosecution on the one hand 
and harassment of the accused persons on the other. When in a case 
instituted otherwise than on a police report (hereinafter referred to as a com¬ 
plaint case), it is made to appear to the Magistrate during the course of the 
enquiry or trial held by him, that an investigation by the police is in pro¬ 
gress in relation to the offence, which is the subject-matter of the inquiry or 
trial held by him, the Magistrate shall stay the proceedings of such enquiry 
or trial and call for a report on the matter from the police oflScer conducting 
the investigation. If a report is made by the investigating Police Officer 
under Section 173 and on such report, cognizance of any offence is taken by 
the Magistrate against any person who is an accused in the complaint case, 
the Magistrate shall enquire into or try together the complaint case and the 
case arising out of the police report as if both the cases were instituted on a 
police report. An analogy could at this point be traced to the provisions of 
Order IVA of the Code of Civil Procedure, which now provides for consoli¬ 
dation of suits, in somewhat similar circumstances in respect of civil cases. 
If, however, the police report does not relate to any accused in the complaint 
case or if the Magistrate does not take cognizance of any offence on the 
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police report, he shall proceed with the inquiry or trial, which was stayed 
by him, in accordance with the provisions of this Code. 

Section 210 lays down the procedure to be followed when there is a 
complaint case and a police investigation in respect of the same offence, and 
empowers the Magistrate to stay the proceedings in the complaint case and 
call for the report of the investigating officer. 

Such a report according to the language of the section shall be deemed 
to be a report under Section 173 of the Code and if the Magistrate decides to 
take cognizance on basis thereof, he shall simultaneously proceed with both 
the cases as if both of them had been instituted on a police report. But in 
case the Magistrate chooses not to take cognizance on the basis of the police 
report for reasons enumerated in the section, the complaint case which was 
earlier stayed by the Magistrate shall stand revived and shall be decided by 
him in accordance with the provisions of the Code. 

The changes introduced in the procedure about preliminary inquiries 
and consolidation of cases are a departure from the earlier procedure pres¬ 
cribed in the 1898 Code in that behalf. An effort towards simplification of 
processual justice is on, so as to bring law, shorn of its intricacies, closer to 
the reach of people, whom it is designed to serve. One wishes the effort, 
laudable as it is, was as seriously pitched in other matters as well. 



Chapter VIII 

TRIAL BEFORE MAGISTRATES 

The definition of ‘Summons case^ and ‘Warrant Gase^ is found in Sec¬ 
tion 2 sub-clause {w) and sub-clause (x) respectively of the Code of Crimi¬ 
nal Procedure, 1973. Section 2, sub-clause (w) reads, “ ‘summons case' 
means a case relating to an ofTence, and not ‘being a warrant case' " and 
Section 2 sub-clause (;if) reads, “ ‘warrant case' means a case relating to an 
offence punishable with death, transportation or imprisonment for a term 
exceeding two years". 

The difference in procedure between the summons and warrant trial 
must be clearly appreciated by the Magistrate. The procedure of summons 
case has been laid down in Chapter XX of the Code of Criminal Procedure 
while that of the warrant case under Chapter XIX. 

At the very outset it must be noted that a summons case must not be con¬ 
fused with a case in which a summons should issue in the first instance. 
Whether a summons or warrant should issue in the first instance is shown in 
the fourth column of the First Schedule of the Cri. P. C. 1973. The distinc¬ 
tion between a summons case and warrant case principally consists in the 
difference in punishment with which the offence is made punishable. 

A, Trial of Summons Case 

Section 251 of the Code of Criminal Procedure, 1973 relates to the com¬ 
mencement of the trial of a summons case. In the trial of a summons case, 
the particulars of an offence are stated to the accused and his plea is recorded 
at the very commencement of the trial. In this respect the commencement 
of a Sessions trial resembles that of a summons case, rather than that of a 
warrant case. 

The primary object of the proceeding prescribed by this section is to 
determine whether the accused pleads guilty to the charge or demands to be 
tried. The section requires that the particulars of the offence charged 
must be stated to the accused. A general reference to the terms of the mar¬ 
ginal note of the section is not sufficient.^ 

The provisions of Section 251 are imperative. The procedure prescribed 
in the section has to be strictly followed and as soon as the accused appears 
or is brought before the Magistrate, the substance of the charge against him 
are to be staled to him and he shall then be asked to plead.* 

The compliance with the provisions of this section is mandatory and has 
been held not to be a mere formality. The accused must be apprised that 
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he is about to be put on trial and the offence or facts constituting the offence 
with the commission of which he is accused^ must be made known to him and 
this should be done in a manner that the superior court may be in a position 
to know as to what were the particulars put to the accused and whether they 
were correctly put to him.* 

The record in a summons case 

It is however, not necessary that the Magistrate should make a record 
of what he has stated to the accused in explaining the offence.* Bui there 
must be some indication in the record to show that the provisions of this sec¬ 
tion were complied with.® Where the accused is prosecuted for an offence 
of which he is not proved to be guilty, he cannot be convicted for another 
offence without being called upon to show cause why he should not be con¬ 
victed of such other offence.* 

Where full particulars of the charge were not stated to the accused, but 
a copy of the complaint was furnished to him and he made no grievance of 
it when he was examined under Section 313 or at any other stage before the 
Magistrate, it was held that the accused could not claim to be prejudiced.^ 

In a summons case the Magistrate must record the accused's plea at the 
commencement of the trial. Though it is not incumbent upon a Magistrate 
to frame a formal charge in a summons case, the provisions of the Code relat¬ 
ing to the joinder of charges and the joint trial of the accused persons apply 
to a summons case also.® 

A violation of the mandatory requirement of Section 252 vitiates the trial 
and the conviction is rendered illegal.® 

There is, however, a conflict of opinion in the different High Courts as 
to whether the omission to state the particulars of the offence to the accus'^d 
as required by this section amounts to an illegality or to a mere irregularity. 
Section 252 of the Code of Criminal Procedure, 1973 empowers a Magistrate 
to convict an accused person when he admits that he has committed the 
offence of which he is accused and does not show any sufficient cause why he 
should not be convicted. Under the 1898 Code as it stood prior to the 
amendment of 1923, a Magistrate was bound to convict an accused person if 
he pleaded guilty. The section in its present form, however, leaves it to the 
discretion of the Magistrate whether to accept the accused's plea of guilty 
or not. If he exercises his discretion by not accepting the plea of guilty and 
proceeds to hear the evidence, he must satisfy himself that evidence justifies 
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a conviction. If the evidence does not prove the charge^ he is bound to 
acquit the accused. It is not open to him to go back to the plea of guilty and 
convict the accused on that plea.^® 

If the Magistrate does not act under Sections 252 and 253, he is 
bound to hear the prosecution and take all such evidence as the prosecution 
wants to adduce in the support of its case. Without complying with this 
mandatory provision the Magistrate has no jurisdiction to deal with the case 
under Section 255 and to pass an order acquitting the accused. 

Nor is it open to him to take from the accused a further plea of guilty 
and relieve himself of the duty of examining the remaining witnesses cited on 
behalf of the prosecution.^ A plea of *^guilty^^ can be allowed to be with¬ 
drawn if the accused was, at the time of making it, enfeebled by illness and 
undefended.^* 

If the prosecution do not produce any evidence in support of its case, 
the Magistrate may dismiss the case and acquit the accused. 

Procedure at the trial 

The Law requires that each accused should be questioned separately and 
that the answers given should be taken as nearly as possible in the words used 
by each accused. Therefore, where a Magistrate records ^one* admission 
for a number of accused persons, the admission is bad.^* The accused can¬ 
not be convicted except upon the evidence that he did commit the offence. 
The words ^if he shows no sufficient cause why he should not be convicted^ 
are to be read along with the earlier part of the section and not as a distinct 
or separate part. Where an accused does not admit his guilt, he cannot be 
convicted merely because he does not show sufficient cause against his con¬ 
viction.^* 

Under Section 244 (2) of the repealed Code only a complainant or 
the accused could ask for issue of summons or other coercive process against 
a witness, and the police could not ask for issue of summons or other coercive 
process for the purpose, there being other courses open to the police for 
securing the attendance of witnesses. This lacuna in the Code has been 
removed under sub-section (2) of the Section 254, the word ‘prosecution^ 
having been used in place of ‘complainant^, The police will therefore be 
entitled to apply for issue of summons or other coercive process against 
witnesses wherever it is necessary to seek the aid of the court. 
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It the prosecution have sought the assistance of the Court for securing 
the attendance of the witnesses, the court cannot refuse to take necessary 
steps and acquit the accused. The Magistrate has no discretionary powers to 
refuse to take necessary steps,^® 

If the Magistrate does not convict the accused or if the accused does 
not make such admission under Sections 252 and 253, Cri.P.C. the procedure 
thereafter to be adopted is dealt with in Section 254, Cri.P.C. When an ac¬ 
cused person denies the truth of the complaint made against him, the 
Magistrate ought to hear the complainant and his witnesses in support of the 
prosecution and also the accused and his witnesses. An order of acquittal 
passed without this being done is illegal and the High Court may set it aside 
in revision. This seccion does not make the examination of the ‘complainant' 
absolutely necessary so as to vitiate a conviction if such examination does not 
take place.Criminal Courts had under the 1898 Code, no power to order the 
accused to pay the complainant, costs of an adjournment on the failure of the 
accused to appear on the day fixed for hearing of the complainant.^® The 
language of the section is compulsory and the Magistrate is bound to take all 
such evidence as may be produced before him.®^ It is, however, not permissible 
to use against accused, defence evidence of his co-accused.** Where a 
Magistrate adopts the procedure prescribed by this section holding that there 
was no admission of guilt on the part of the accused person, he is not competent 
to take a further plea of guilty from the accused.*® In connected cases it is 
not proper to take the depositions in one case and have them copied and 
used in the other.** 

Chapter XX, Cri.P.C. does not contain any express provision for cross- 
examination, but cross-examination must certainly be allowed at some stage 
and hence the right is exercisable under this section.*® In the procedure 
laid down for the trial of summons-cases the accused has no right to 
postpone the cross-examination of any prosecution witnesses as in the trial 
of warrant-cases. But if the cross-examination is postponed in accordance 
with the direction of the Magistrate, he is bound to give the accused a further 
opportunity to cross-examine the witnesses. Without such examination the 
evidence will not be legally admissible and the irregularity will vitiate the 
trial.*® The section makes it obligatory on the Magistrate to hear the ac¬ 
cused and record the evidence which he adduces in his defence after the 
prosecution evidence is recorded. But where no prejudice was caused, it 
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was held that the fact of Magistrate having recorded some evidence of the 
defence before the closing of the case for the prosecution would be no ground 
for reversing his decision.*^ 

The order 

Section 255 of the Code of Criminal Procedure, 1973 deals with the 
acquittal or conviction of the accused in a summons trial. In the trial of 
summonscase the law contemplates no other order except an order of acquittal 
or conviction. When the Magistrate does not find the accused guilty, he is 
bound to record an order of acquittal. Therefore, when the Magistrate finds 
that no case is made out against the accused, he ‘acquits^ the accused in law 
although he may style his order as an order of discharge or of dismissal of 
complaint.*® 

Non-appearance of complainant 

Section 256, Cri. P. C. provides that if on the day of hearing, the com¬ 
plainant does not appear, the accused shall be acquitted unless the Magistrate 
thinks fit to adjourn the case. The power of ihe Court to "acquit^ an accused 
under this section on the ground of the complainant^s absence at the hearing 
is not affected by the fact that the accused is not present or even by the 
fact that the process was not served on him.*® The physical and ‘in person^ 
presence of the complainant is, however, not necessary in cases where the 
complainant is represented by a pleader or by an officer conducting the 
prosecution in view of proviso to sub section (1) of Section 256 of the Code 
of 1973. Even in other cases where the Magistrate, is of opinion that person¬ 
al attendance of the complainant is not necessary, he may dispense with his 
attendance and proceed with the case. 

Dismissal on non-appearance of complainant 

The object of Section 256, Cri. P. C. is to ensure that private complain¬ 
ants are not dilatory in prosecuting criminal proceedings, leading to harass¬ 
ment of accused persons and waste of public time.*® The power given under 
Section 256 must be exercised reasonably and only in a case where the com¬ 
plainant has failed to appear without any just cause. 

Upon reading of Section 256, Cri. P.C., it is clear that the date on which 
a dismissal order can be passed, must be a date fixed for the appearance of 
the accused or any subsequent date to which the “hearing^^ may be adjourned. 
This would necessarily mean that it must be a date on which the case was 
to be heard. It cannot be held with any reason that a date on which nothing 
can be done in the case, is also a date to which the “hearing has been 
adjourned^^. 
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Thus where, owing to the passing of a stay order by the revising Court, 
the date is fixed only for fixing another date and the complainant docs not 
appear but his counsel appears, then on that date the complaint cannot be 
dismissed under Section 256. Even dismissal of the complaint or consigning 
the record to the record room tantamounts to acquittal and the case cannot 
be revived by the Magistrate subsequently.®^ 

The Section does not contemplate the appearance of the complainant 
at the moment when the case is called up. Wirhout saying that the Court 
in (vfuy case must wait for the whole day before passing an order of 
dismissal, it must he said that the Court will also not be jnsiified in dismissing 
the complaint immediately upon calling the case and the complainant not 
appearing. A reasonable view has to be taken in every case and it depends 
upon the circumstances of each case whether the Magistrate has acted reasona¬ 
bly in passing the order or not.®® The Magistrate must exercise his jurisdiction 
under Section 256 with judicial discretion and should first consider whether 
he is unable to proceed with the case without the presence of the complainant 
and if he is not, then whether ihe absence of the complainant is without 
any lawful excuse. Before passing an order, the Magistrate has to apply his 
mind to the facts before him and to consider whether it would not be proper 
to adjourn the case instead of dismissing the complainant.®® 

Can a complainant withdraw a complaint against some of the several 
accused persons in a summon-case 

Withdrawal of complaint on the pattern of withdrawal of prosecution by 
the public prosecutor under Section 321 of the Code, is provided for sum¬ 
mons trials started on private complaint under Section 257 of the Code, but 
the complainant while so applying for withdrawal must satisfy the Ma >istrate 
of the sufficient grounds for seeking the Courts^ permission to withdraw 
and only on being so satisfied, the Magistrate may accord such permission 
and shall thereupon acquit the accused against whom the complaint is so 
withdrawn. The language of the section, in authors^ opinion, does not 
contemplate partial withdrawal of the complaint, against some of the accused 
if there are more than one, while insisting on the prosecution of the rest or 
remaining accused persons. It is significant to note that the word ‘exemption^ 
of accused persons has not been used so as to enable a complainant to drop 
the proceedings against some of the accused persons in a criminal case while 
continuing to prosecute the rest of them. By its very semantic connotation, 
^withdrawar signifies complete withdrawal, ‘leaving no trace of proceedings 
behind and as such withdrawal has to be absolute in respect of the entire 
case and not piece meal. 
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Law reform tendencies 

Close to the concept of withdrawal of complaint is the power of the First 
Class Judicial Magistrate to stop proceedings in a summons case instituted 
otherwise than on a private complaint without pronouncing any judgment. 
Such stoppage of proceedings under Section 258 could be ordered at any 
stage, for reasons to be recorded by the Magistrate. Where the evidence of 
the principal witness is recorded before such stoppage is ordered, the Magis¬ 
trate must pronounce a judgment of acquittal and where no such evidence 
IS recorded, the stoppage of proceedings would result in the release of the 
accused and such release would tentamount to discharge. Any Judicial 
Magistrate, other than a First Class Judicial Magistrate may also exercise the 
power conferred under the section but a prior sanction from the Chief Judicial 
Magistrate must precede such order by such Magistrate. 

The author can very well read a message of public interest in the language 
of the section, aimed at saving the public from possible harassing attitude of 
the police and the prosecution and at the same time encouraging a welfare 
oriented consciousness about law as a tool of revitalisation of society rather 
than the conservative passivist attitude of mute spectatorism on the part of 
Judicial Officers. An stiengthened adversary system is potentially a power¬ 
ful instrument of conciousness raising amongst public. 

The power to convert summons cases into warrant cases as embodied in 
Section 259 of the Code has again a message of far reaching import. Courts 
are often used by persons who find the balance of political forces against 
them and it is not infrequent for the police to submit charge-sheets for lesser 
offences under all kinds of formidable pressures. The use of courts is deci¬ 
dedly less dangerous and less costly for a victim than any non-legal struggle 
against formidable and powerful opponents. Section 259, as the authors view 
it, should serve as a countervailing force on behalf of victims, whom any 
civilized legal saystem must accord the power to help themselves through 
socially acceptable forums against forces which victimise them. 

B. Trial of Warrant Case 

Chapter XIX of the Code of Criminal Procedure deals with the proce¬ 
dure to be adopted by the Court in recording evidence in warrant cases. 
Under Section 245, Gr. P. C. *‘in cases instituted otherwise than on a police 
report'^ the Court has two alternatives to follow. It may take all the evide¬ 
nce and then decide as prescribed by clause (1). But if on the other hand it 
finds that the case is so transparently false or undisputedly beyond jurisdiction 
of Criminal Courts, that it would not act upon the complaint even if the pro¬ 
secution evidence were recorded, it is competent to discharge the accused 
without hearing the evidence.*^ Under Section 245 (2) a Magistrtaie has 
power to discharge an accused at any stage when he comes to the conclusion 
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that the charge is groundless although it must be for reasons to be recorded by 
him, but the omission to do is a mere irregularity curable under Section 465, 
Cr. P. C.*® It is only reasonable that the accused be allowed to show at any 
stage of the proceeding that there is no case against him. Where a prima facie 
case is made out regarding criminal trespass etc., discharge of the accused 
person by bringing in a discussion of title of property is improper.®* Prior to 
insertion of sub-section (2) it was held, that a Magistrate was not competent 
in a warrant case to discharge an accused person before and until he had 
examined all the prosecution witnesses.®^ Discharge order prior to date fixed 
for hearing is not improper.®® Where a complaint is dismissed after summon¬ 
ing the accused, the order is one of discharge under Section 245 (2) and not 
under Section 203; and under the proviso to Section 398 such an order should 
not be set aside without issuing notice to the accused and giving opportunity 
to him to show cause why further inquiry should not be ordered. Disregard 
of this provision is an illegality.®® The discharge of an accused under this 
section is not final acquittal and a Sessions Judge can under Section 397, Cr. 
P. C. have the accused put on his trial in spite of the discharge.*® Failure to 
examine complainant before discharging accused is an error of law. Magis¬ 
trate's personal knowledge that the complainant^s witnesses were untrust¬ 
worthy is inadequate reason for discharging the accused.*^ 

In cases instituted on police report 

Sections 238 to 243 of the Cr. P. C. 1973 prescribe the procedure in 
those warrant cases which are instituted on a police report. When the 
accused appears or is brought before a Magistrate, the Magistrate at the 
commencement of the trial shall satisfy himself that (a) copy of the police 
report known as police charge-sheet, (i) a copy of the FIR, (r) copies of all 
other documents, or relevant extracts thereof, on which the prosecution 
relies, (rf) copies of the statements of the witnesses recorded by the police 
under Section 161, Cr. P. C. and (#) copies of statements and confession, 
if any recorded under Section 164, Cr. P. C., have been furnished to the 
accused. The Court should apply its judicial mind for considering whether 
or not there is ground for presuming the commission of the offence by the 
accused. Only if the charge is found groundless on the face of the record, 
the accused is entitled for an order of discharge.*® In short the Magistrate 
shall be at pains to enforce compliance of the provisions of Section 207 of 
Code of 1973. Where victims of an attack themselves did not attribute any 
part to the accused, the Magistrate would be justified in discharging the 
accused under Section 239, Cr. P. C, 1973.** Where the Magistrate dis- 
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charged one of the co-accused by considering evidence under Section 239, 
Cr. P. C. and the High Court found in revision that, that very evidence 
absolved other co-accused persons also, the High Court will discharge such 
other co-accused similarily placed in exercise of suo motu powers even though 
they may not have come in revision themselves.If upon consideration 
of the above statement, and examination of the accused the Magistrate 
considered that the charge is groundless, he shall discharge the accused. 
But if upon such an examination the Magistrate is of opinion that there is 
ground for presuming that the accused has committed an offence triable as a 
warrant case which he is competent to try, and which can adequately be 
punished by him, he shall frame a charge. If on consideration of the 
material on record, the court is of the opinion that if unrebutted, it would 
warrant a conviction, the Magistrate should frame a charge, but if he finds 
that no case is made out, it is his duty to discharge him.^* The charge shall 
be read and explained to the accused. If the accused pleads guilty, the 
Magistrate in his discretion may convict him thereon. If the accused docs 
not plead guilty the Magistrate shall fix a date for prosecution evidence. The 
recording of evidence must not be made on the same date on which the 
charge is framed. The Magistrate shall, on the date fixed, take all such 
evidence as may be produced in support of the prosecution. He may permit 
the cross-examination of any witness to bj deferred until any other witness 
or witnesses have been examined or recall any witness for further cross- 
examination. After the close of the prosecution evidence, the accused shall 
be called upon to enter upon his defence. If the accused had an opportunity 
for cross-examining any witness after the charge has been framed that witness 
shall not be recalled for further cross-examination at the instance of the 
accused after he has entered upon this defence. But if the Magistrate is of 
opinion, that it is necessary for the purposes of justice, he may permit such 
a recall of the witness. The accused can ask the court to cfjmpei attendance 
of witness s as defence witnesses or for cross-examination. In case such a 
request is refused, the court must record reasons for refusal of such request.^® 

If the prosecution had made an application for the issue of summonses 
to its witnesses under Section 292(2) or 254(2), it is the duty of the court to 
issue summons to the prosecution witnesses by exercising all the powers 
given to it under the Cri. P. C. and if still the presence of the witnessc?s could 
not be secured and the prosecution also either on account of pronounced 
negligence or recalcitrance does not produce the witnesses, after the court had 
given it sufficient time and opportunities to do so, then the court, left with 
no alternative, would be justified in acquitting the accused for want of 
evidence to prove the prosecution case, under Section 248, in case of warrant 
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cases instituted on a police report and under Section 255, Cri. P. C. in 
summons cases.^^ 

The Charge 

In a warrant case it is imperative on the Magistrate to draw up a formal 
charge against the accused in the manner indicated in Section 240, sub¬ 
sections (1) & (2) in a police case, and Section 246 in other cases and to 
comply strictly with the provisions of Section 313.^® When once trial has 
begun according to the provisions relating to warrant cases, it is not open to 
the Magistrate to alter the section and to convict the accused without framing 
the charge.^® Where the Committing Magistrate is competent to dispose of 
the case himself but does not do so, he is guilty of failure to comply with the 
provisions of Sections 240 and 246 ; an unnecessary committal is an error of 
law which would justify the quashing of the commitment order.®® 

Proceedings before a Magistrate in warrant case are only an enquiry 
until a charge is framed and on the charge being framed, becomes a trial. 
Where the charge has been drawn up, read and explained, the ‘inquiry^ 
becomes a ‘triaP.®^ 

In a warrant case a Magistrate may convict an accused on his plea, if 
the latter pleads guilty. (Section 241, Cri. P. C. 1973). If he does not plead 
guilty, the Magistrate in cases instituted otherwise than on police reports, 
should ask him if he wishes to cross-examine any of the prosecution witnesses 
whose evidence has been taken, and if he so wishes, the witnesses named by 
him should be recalled [Section 246(4) & (5), Cri. P. C. 1973]. In a warrant 
case started on a private complaint, an accused can be allowed to cross- 
examine the prosecution witnesses even before the charge is framed (Sec¬ 
tion 244) ; and a right to cross-examine the prosecution witnesses, after the 
charge is conferred on him, the reason being that in warrant case the accused 
is able to know the exact case he has to meet only after the charge is 
framed.®* This right is allowed to the accused only in the trial of a 
^warrant case^ and not that of a ^summons case^. 

Right to cross-examine witnesses before charge 

The language of Section 245, Cri. P, C. 1973 (Section 253, Cri. P. C. 
1898) outlining the procedure of a warrant case instituted either on a com- 
pelaint had given rise to the question whether it impliedly negatived the right 
of accused person to cross-examine a prosecution witness before the charge 
was framed or did it confer on the accused an additional right to cross- 
examine the prosecution witnesses a second time after the charge was framed. 
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There had been a conflict of opinion on this point. The High Courts of 
Madras, Patna, Sindh and Nagpur^, had held that the accused was entitled 
to cross-examine prosecution witnesses as of right before as well as after the 
framing of the charge. The Allahabad and Calcutta High Courts®* view was 
to the effect that accused was not entitled as of right to cross-examine 
prosecution witnesses before charge was framed but could do so only after 
charge was framed under Section 246, Cri. P. C. 1973. The question had 
come up before the Oudh Chief Court also®® (in the case of Mohd, Husain v. 
Fakhndla Beg), but the two learned Judges comprising the Bench differed 
in their opinions, one of them agreeing with the Madras view and the other 
with the Allahabad view. 

In this connection it must be noted that there is no provision in Sec¬ 
tion 244, Gr. P. C. 1973 prohibiting the cross-examination of a prosecution 
witness before the charge is framed. The evidence of a witness includes not 
only his examination but also his cross-examination and re-examination, if 
necessary®® and the Magistrate has discretion to allow the accused to cross- 
examine a prosecution witness even before the charge is framed. He cannot 
be said to be wrong in exercising such discretion and the view of the Calcutta 
and the Allahabad High Courts is also not to the contrary.®7 Such a right is 
not commonly claimed by the accused since law provides him with other 
opportunities to cross-examine a prosecution witness in a warrant case. 
Where, however, the accused claims such a right, and the facts of the case 
justify, the Magistrate would be well advised to allow the accused to cross- 
examine the prosecution witness even before the charge is framed. 

Generally, a witness should be cross-examined immediately after he has 
been examined for the prosecution, but Sections 242 and 246, Cri. P. C. 
provide an exception to that rule as it entitles the accused in a warrant case 
to defer cross-examination till after all the prosecution witnesses have been 
examined and in a case instituted otherwise than on a police report until the 
charge is framed,®® 

Thus in a warrant case instituted otherwise than on a police report an 
accused has more than one opportunity to cross-examine the prosecution 
witnesses, (i) under Section 244, Cri. P. C. before the charge is framed, (it) 
under Section 246, Cri. P.C. after the charge is framed, and (Hi) under Section 
246(4) & (5), Cri, P. C. after the accused enters on his defence®® if the Magis¬ 
trate considers this necessary. In a police case the accused has only one 
opportunity to cross-examine the prosecution witnesses. A second opportu- 
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nity can only be given if the Magistrate in his discretion is of the opinion that 
it is necessary in the interest of justice. 

The right to cross-examine under Sections 242 and 246, Cri. P. C. is an 
absolute right and the Magistrate has no power to disallow it*®, even though 
the prosecution witnesses had already been cross-examined before the charge 
was framed.®^ 

Entering on the defence 

An accused can be called upon to enter upon his defence only after the 
charge has been framed. He can then produce his evidence in defence and 
when accused has entered on his defence, no further evidence for the pro¬ 
secution can be admitted against him except if the Court considers proper or 
under Section 311, Cri. P.C.®* Sections 243 and 246, Cri.P.C. also contemplate 
the filing of written statement by the accused. There is no express provision 
for filing of a written statement in Sessions trial, in summons cases or in the 
preliminary inquiries before commitment to Sessions,** but as a matter of 
practice such written statements are always admitted even in those cases. 
The contents of the written statements are not, however, at par with a written 
statement filed in a civil suit nor is it legal evidence,** and a defence not 
mentioned in written statement can be taken by the accused. 

Defence cannot rely in the Supreme Court on evidence not addued in 
lower court.** Denial of opportunity to the accused to defend would render 
the conviction unsustainable.** 

Absence of complianant 

If the complainant is absent upon the day fixed for the hearing of the 
case the Magistrate is to acquit the accused in a summons case (Section 256, 
Cri.P.C.) while in a warrant case where proceedings have been instituted 
upon a complaint he is only to discharge the accused if till then no charge 
has been fiamed. There is a further distinction that while under Section 256 
Cri. P. C. it is obligatory on the Magistrate to acquit the accused, unless for 
some reasons he thinks it proper to adjourn the hearing to some other day, 
under Section 249, Cri.P.C. it is discretionary with the Magistrate to discharge 
the accused or not to do so. Section 256, Cri. P. C. is applicable to all offences 
triable as summons cases while Section 249, Cr.P.C. is applicable to only 
warrant case offences which are compoundablc or non-cognizable. A Magis¬ 
trate can also discharge the accused in a warrant case under Section 245, 
Cri. P. C. but he can do so under that section only when he finds that a 
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prima facie case on the prosecution evidence is not made out or that the charge 
against the accused is groundless. He cannot discharge the accused under 
Section 245, Cri.P.C. on the ground of the absence of the complainant. 

If, however, the complainant is absent after the charge is framed the 
accused cannot be discharged on account of the absence of the complainant 
and the Magistrtate may decide to proceed in the absence of the complainant®^ 
or he may ad journ the case.®® If after trial the Magistrate finds the accused 
guilty he shall, after hearing the accused on the question of sentence under 
Section 248(2) of the new Code, in case he does not proceed under Section 
325 or 360, pass sentence upon him or if he finds the accused not guilty he 
shall record an order of acquittal as required by Section 248, Cri.P.C. 

Sub-section (3) of Section 248 lays down that where in any case under 
this Chapter, a previous conviction is charged under the* provisions of sub¬ 
section (7) of Section 211 and the accused does not admit that he has been 
previously convicted as alleged in the charge, the Magistrate may after he has 
convicted the said accused, take evidence in respect of the alleged previous 
conviction and shall record a finding thereon. The proviso to this sub-section 
makes it mandatory that no such charge shall be read out by the Magistrate 
nor shall the accused be asked to plead thereto, nor shall the previous corvic- 
tion be referred to by the prosecution or in any evidence adduced by it, unless 
and until the accused has been convicted under Section 248, sub-section (2) 
by a Magistrate of the second class. The High Court is empowered to confer 
on any Magistrate of the second class the power to try summarily any offence 
which is punishable only, with fine or with imprisonment for a term not 
exceeding six months, with or without fine, and any abetment or attempt to 
commit any such offence. 

No doubt there is no specific provision in either of the relevant sections of 
Chapter XIX which deal with the trial of warrant cases instituted on the 
police reports or Chapter XX relating to trial of summons cases instituted 
on police reports, for acquitting the accused on the ground that the prosecu¬ 
tion had not produced its evidence. Nevertheless, provisions have been made 
the Code for summons lo be issued to the witnesses on the application of 
the prosecution and a duty is also cast on the prosecution to produce all its 
evidence. Thus there is a duty cast on the court on an application by the 
prosecution to issue summonses to tlie witnesses by exercising all the powers 
conferred on it by the Code for that purpose and the duty is also cast on the 
prosecution to produce all its evidence and to seek the assistance of the Court 
for so doing by applying to the Court for the issue of summonses to the wit¬ 
nesses. Therefore, an acquittal of the accused merely on the ground that the 
prosecution had not produced the witnesses would not be proper if the court 
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had not on an application by prosocution dischargi'd its duty of summoning 
and enl’orcing the attendence of tlie witnesses.*’® 

C.—Summary Trials 

Certain ofiFences only triable summarily 

Sections 260 and 261 of the Code of Criminal Procedure contain the 
provisions relating to summary trials. Only certain Courts can follow the 
summary procedure and that also only with regard to certain offences. 
Under Section 260 of the Code of Criminal Procedure, the Cfiief Judicial 
Magistrate, any Metropolit in Magistrate, a Magistrate of the first class 
specially empowered, may try in a summary way the offences specified in that 
section. The off nees are those, not punishable with death or imprisonment 
for life or for imprisonment for a term exceeding two years. They are usually 
petty offences like simple hurt, offences relating to property where the value of 
the property does not exceed Rs. 200, mischief, house-trespass, insult, 
abetmeiit or attempt to commit offences, specified therein as also the offences 
under Si'Ction 20 of the Cattle Trespass Act of 1871. No case in which a 
Magistrate exercises special powers conferred by Section 34, I. P. G. can be 
tried in a summary way and ample discretion is reserved for the Magistrate 
if he thinks that the case is one which is of a character which renders it 
undesirable that it should be tried summarily even after the Magistrate has 
examined certain witnesses, to rehear the case in a regular manner. Sec¬ 
tion 261 similarly relates to the summary trial of petty offences under the 
Penal Code or offences under the Municipal and Police Acts punishable only 
with fine or imprisonment not exceeding six months, and the abetment or 
attempt to commit such offences. The procedure? to be followed in a sum¬ 
mary trial is laid down in Sections 262 to 265 of the Code of Criminal 
Procedure. 

Sentences restricted 

In case of conviction in a summary trial, the Magistrate cannot pass any 
sentence of imprisonment for a term exce-^ding three months. [Section 262 
sub-section (2)]. A person convicted at a summary trial has no right of 
appeal’® when the sentence is one of fine only not exceeding Rs. 200/-. 
These provisions, however, apply to summary trials before Magistrates 
other than Metropolitan Magistrates. The main object of a summary trial is 
to shorten the record and the work of the Magistrates. A summary trial is 
not intended to deprive th<' accused person of his rights under Chapters XIX 
and XX of the Code of Criminal Procedure, chapters relating to the trial of 
warrants and summons cases respectively. 
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Procedure to be followed at Summary Trials 

It is however, important to note that tlie same procedure would be 
follows d al the summary trial which is prescribed in the Code for summons and 
warrant cases according to the particular offence which is tried. Both, sum¬ 
mons and warrant cases can be tried summarily and at the summary trial of 
a summons case, the procedure to be followed is that of a summons case and 
in the summary trial of a warrant case, the procedure to be followed is that 
of a warrant case only as modified by Chapter XXI of the Code of Criminal 
Procedure. Such modifications are made by sub-section («) of Section 262 
with regard to the sentence awardable at a summary trial and by Sections 262 
and 264 which relate to the record in cases where there is no appeaP* and in 
appe.alable cases.It has been held that a breach of the provisions of Sec¬ 
tion 262, Cri.P.G. is an illegality and not a mere irregularity.’® Ordinarily 
the procedure prescribed should be followed in summary trials strictly where 
there is no provision about varying it. Proceedings in summary trials should 
commence with the issue of summons or warrant, as in ordinary trials, for 
appearance of the accused,’^ and the provisions contained in Sections 191, 
252, 250, 247 and 313, Cri.P.G. are applicable.’* Even in cases where a 
departure from the ordinary procedure is provided for, the Magistrate should 
strictly follow the special procedure and not exceed its limits. In a summary 
trial, a Magistrate is required to draw the statement giving particulars men¬ 
tioned in Section 263, Gri.P.G. though, recording of evidence and drawing 
up of a formal charge is dispensed with, this statement must be prepared as 
required by that section and in appealable cases, particulars required by 
Section 264, Gri.P.G. must be given. An omission to comply with these re¬ 
quirements is an irregularity. 

No doubt, a Magistrate may under the law if not obj'ected to by the 
accused, proceed with a case which has been begun by another Magistrate 
and take into consideration the notes of evidence recorded by that Magis¬ 
trate. In a summary trial no record of evidence is maintained. But the 
Magistrate may, for his own convenience jot down some notes of evidence. 
Obviously such notes cannot be suitably used by another Magistrate who may 
subsequently be entrusted with the trial of the case.’® Summary trial does 
not mean a hurried trial and it is wrong for a Magistrate to think that in 
cases which are tried summarily he can commit any number of mistakes of 
procedure and gt t away with it by saying that these are only technical mis¬ 
takes and these could not possibly lead to a miscarriage of justice.” 

Summary procedure, though legal, is most inappropriate in cases in 
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which Government servants are concerned as accused persons, because tlieir 
conviction is likely to result in their dismissal from service, which is serious 
loss to them.’® 

Object of restriction as to sentence 

The object of restricting the sentences of imprisonment to a term not 
exceeding three months is to safeguard the citizens since the^ right of appeal 
in a summary trial is greatly restricted.’® In the case of conviction for a 
number of offences, a separate sentence must be passed in a summary trial 
also but the object of the section cannot be defeated by the Magistrate pass¬ 
ing a sentence of three months in respect of each offence and making them 
to run consecutively instead of concurrently. 

The prohibition not to exceed three months imprisonment, however, 
applies only to a substantive sentence of imprisonment and imprisonment in 
default of payment of the fine may be given and may exceed the limits im¬ 
posed by the section®®, but as a matter of prudence, the Magistrate should 
ordinarily limit a sentence of imprisonment in the alternative to the length 
of the substantive sentence which he can impose.®^ The jurisdiction of an 
Executive Magistrate to order security for keeping peace in cases under Sec¬ 
tion 106, Cri.P.C. or power to commit to prison in default of furnishing the 
security under Section 123, Cri.P.C. are not affected There is no limn to 
the amount of fine that can be imposed on the convicted person at a summary 
trial®® nor the power to inflict a sentence of solitary confinement under Sec¬ 
tion 73 of the Penal Code is affected by summary procedure.®* 

The record 

In the record to be maintained in cases of summary trial? where there is 
no appeal, evidence of witnesses need not be recorded as in ordinary trials. 
A contrary view was expressed in certain cases.®® Such a view is, however, 
against the e xpress provisions of Section 263 of the Code of Criminal Proce¬ 
dure and it is submitted, is not correct. If, however, the Magistrate holding 
the summary trial does record evidence, it is not prohibited and in cases of 
importance it has been held that a Magistrate would do well to record the 
evidence or take notes of evidence.®® There is, however, conflict of opinion 
on the point if such notes of evidence form part of the record and can be 
taken into consideration by a succeeding Magistrate. The High Courts of 
Calcutta®’ and Nagpur®® are of opinion that such notes form parts of the 
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record and cannot be destroyed by the Magistrate but the view of the Allaha¬ 
bad,®® Bombay,®® Rangoon®^ and Sindh®® High Courts is to the contrary. 

In the case of a summary trial, in which so little is recorded, and there¬ 
fore there is so little protection from without to the person accused against 
the risk of error, haste or inaccuracy, the scanty provisions of that section 
must be fully and strictly complied with, and complied with in this sense that 
the record must be sufficiently exact, and sufficiently full to enable the Judges 
of the Revisional Court to say whether the law has been complied with or not 
on the poinis to be recorded. Three particular things amongst others are 
required to be recorded, under the head (/) the offence complained of and 
the offence, if any provt'd, and under the heading (A) in the case of a con¬ 
viction, a brief statement of the reasons therefor must be recorded. These 
three things, the oirence charged, the offence, if any, proved and the reasons 
for convicting, must be recorded, and recorded in such a way as to enable 
the Court of Revision to say, aye or no from wdthin the four corners of the 
record itself, whetht r the offence charged is an offence in point of law, whe¬ 
ther the offence proved is an offence in point of law, and whi'ther the reasons 
for the conviction are good and sufficient reasons 

The Judgment or Order 

Even in a summary trial where the finding is one of conviction, the 
record must contain brief statement of the reasons for the conviction.®^ The 
statement of reasons may be brief, but brevity must not tend to obscurity.®® 
The statement should refer briefly to the evidence in support of the con¬ 
clusions of the Court and should be sufficient for the Court of Revision to 
judge whether the lower Court had sufficient material before it for convicting 
the accused.®® 

In appealable cases, a judgment embodying the substance of the evidence 
as also particulars required by Section 263, Cri.P.C. must be recorded. A 
judicious precis of the material evidence of both sides must come into the 
record though the substance' of every s 'parate hearing need not be given. 

Section 265, Cri.P.C. however provides that the record and the judgment 
in summary trials should be written in the language of the court. Sub¬ 
section (2) of Section 265 lays down that the High Court may authorise any 
Magistrate empowered to try offences summarily to prepare the aforesaid 
record or judgment or both by means of an officer appointed in that behalf 
by the Chief Judicial Magistrate, and the record of judgment so prepared 
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shall be signed by such Magistrate, Without such authorisation, the Magis¬ 
trate should consider preparation of record as his duty and not depute it to 
a clerk.®’ The old Section 265 of the 1898 Code did not contemplate such 
authorisation, which the new Code h IS brought about, periiaps in view of 
the growing realisation of the heavy pressure of work in magisterial courts, 
most of which are docket-logged and in crisis. Still the effort should b(? to 
avoid dispensing, what is called a “pressure cooker justice^ ’. 

Trial of petty offences 

The newly introduced Section 253 of the Code of 1973, conteinplales a 
conviction based on a plea of guilt in petty cases even in absence of the ac¬ 
cused, to save the accused unnecessary and endless visits to the court and the 
counsel and the resultant physical, financial, spiritual and mental strain, at 
least in trivial cases. The section has to be read in conjunction with the 
provisions of Sections 205 and 206 of the Code dealing with disptuisaiion by 
a judicial Magistrate of the personal attendance of accused and permitting 
him to appear through his pleader. Sub-section (2) of Section 205 however 
empowers th(j magistrate to revoke the order passed under sub-section (3), 
Section 205 and enforce the personal attendance of the accused in court. 

Section 206 has introduced the issuing of special summons in cases of 
petty offences. If the Magistrate is of the opinion the case should be summarily 
decided under Section 260 of the Code, he shall, unless he is, for reasons to 
be recorded in writing of a contrary opinion, issue summons to the accused 
requiring him to appear cither in person or by pleader before the Magistrate, 
or if he desires to plead guilty to the charge without appearing before the 
Magistrate, to transmit the said plea in writing and the amount of fine 
specified in the summons or if he desires to appear by pleader and to plead 
guilty t) the charge througli such pleader, to authorise, in writing, the 
plead(‘r to plead guilty t<^ the charge on his behalf and to pay the fine through 
such pleader. The only restriction to these summary powers is that the 
amount of fine specified in such summons shall not exceed one hundred rupees. 
The petty offences for the purposes of tliis section would mean any offence 
punishable only with fine not exceeding one thousand rupees and would 
not include any offence so punishable under the Motor Vehicles Act, 1939 
or under any other law which provides for convicting the accused person in 
his absence on a plea of guilty. The State Government may under notifica¬ 
tion, specially empower any Magistrate to exercise the powers conferred by 
sub-section (1) in relation to any offence which is compoundable under 
Section 320 or any offence punishable with imprisonment for a term not 
exceeding three months, or with fine, or with both, where the Magistrate is 
of the opinion that having regard to the facts and circumstances of the case, 
the imposition of fine only would meet the ends of justice. 
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Conceptually speaking the provisions of Sections 205 and 206, read with 
Section 260 of the Code have enlarged the “responsiveness^^ of the Criminal 
Justice Administration System by carrying the court apparatus to the door¬ 
steps of the accused’^ and sub-scction (3) to Section 206 has further enlarged 
the scope of this ‘consumer service* of law by including offences compound- 
able under Section 320 in its purview, vide Cri.P.C. (Amendment) Act, 1978, 
Section 18. Any system, Judicial system included, can hope to command 
that respect which it “gives** to the “clientele** it serves, in the first place. 
An accused is no cabbage. He is a citizen of a free country and is also the most 
important person in the trial. It is he, who is the pivot during the entire 
proceedings and without him there would have been no case and no trial, 
or no proceedings at all. It is therefore, not inappropriate that the courts 
are now being asked to have some more respect for his, calling, time and 
dignity, by not minding his absence at the trial. More experimentation with 
the structure, apparatus, methodology of law and last, but not the least, the 
attitude and behaviour of the men of law, could perhaps lead to a stage in 
our Court Management Process, where a visit to the court did not turn out 
to be a borrowing experience that it usually is, as of now. 

Orders of Metropolitan Magistrates 

A Metropolitan Magistrate need not write a judgment in certain cases 
but need give only the following particulars required by Section 355 of the 
Criminal Procedure Code— 

(fl) the serial number of the case; 

(i) the date of the commission of the offence, 

((t) the name of the complainant (if any); 

((/) the name of the accused person, and his parentage and residence ; 
[e) the offence complained of or proved ; 

(/) the plea of the accused and his examination (if any); 

{g) the final order; 

(/{) the date of such order; and 

(t) in all cases in which an appeal lies from the final order either 
under Section 373 or under sub-section (3) of Section 374, a 
brief statement of the reasons for the decision. 

Thus a Metropolitan Magistrate is required to give a brief statement of 
the reasons of conviction only in cases in which he inflicts a sentence of impri¬ 
sonment exceeding three months or a fine exceeding 200 rupees, and is an 
exception to the general provision as to judgments embodied in Section 354, 
Cri.P.C. 

The particulars should be recorded in the prescribed form, except where 
such form his been amended or altered by the High Court and the directions 
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as to the record should bu strictly followed.®* The Metropolitan Magistrate 
also however is bound to record the examination of the accused in spite of 
the words ‘4f any'^ at the end of clause (/) as these words do not control 
the provisions of Section 313, Cri.P.G.*® 

Where the Magistrate is required to give reasons for the conviction, such 
reasons may be stated briefly but in a manner that the High Court in revision 
may be in a position to judge the sufficiency or otherwise of tlie material to 
support the conviction^ Section 404, Cri. P. G. enables a Metropolitan 
Magistrate to submit a statement of reasons where the record is called for 
by the High Court for revision. This privilege is not open to other Magis¬ 
trates. Where however, the conviction is made without proper reasons on 
record, it is a grave irregularity which would be a sufficient ground for inter¬ 
ference by the High Court.* In cases where the Meiropolilau Magistrate 
passes an order of acquittal or where he convicts the accused but inflicts a fine 
of less than Rs. 200, he is not bound to give any reasons, though if he chooses 
to give such reasons or write a judgment giving findings on the facts proved, 
it is immaterial. 


98. AIR 1932 Cal 62 & 64. 

99. Ismail Shah v. Emperor^ AIR 1926 Cal 
692. 


1. AIR 1942 Mad 603: ILR 13 Cal 
272 : AIR 1923 Mad 144. 

2. In Derwish, ILR 46 Mad 253 ; Takub 
V. Adamson, ILR 13 Cal 272. 



Chapter IX 


THE SESSIONS TRIAL 

{Audi alterum Partem —No man shall be condemned unheard.) 

A trial is a search for truth. For all engaged in il, the task is reconstruc¬ 
tion of past events, across all kinds of entrapments and startling contradic¬ 
tions. Evidence, methodology, Law, Rules, and above all, men, are, 
amongst the multitude of social variables —the decisive factors of the kind of 
perfection—that could be had in such recreation of event or events. 
Philosophically speaking, a trial, in an effort to discover as to “what had 
really happened'^ is a simulation of the event, which took place, way back 
in the past. 

A trial could bo this or could be reduced to a dull, legalistic jargon, as 
abhorring as beaurocratic Jargon, depending on the different permutations 
and combinations of the elements involved in it. It is thus left to the trial 
Judge to evoke the help and participation of the different agencies, in an 
effort to resolve the varied problems. 

The topography ol a trial often consists of twin rivers running side by 
side, one labelled, the factsy and the other, the law. It is when they merge 
to form a steady stream in the same direction that their force becomes 
irresistible. 

Testimonies of witnesses swirl around and dozens of exhibits are tediously 
marked and this might tend to dull the refinements of various meanings of 
wilfuiness and conscious knowledge, with a deadly potential of leading to 
ritualistic judicial behaviour. 

It is also not infrequent to find in a trial one hovering fact changing 
the entire picture just as a shift of the clouds in the sky, changes the vivid 
colours below. 

Perspective, thus, is the most important word. The degree of sensitivisa- 
lion the judges and men of law have, would depend on the kind of keen 
perspective they have. 

A sensitive mind would see that a trial, unlike a play or a drama, which 
is designed to build a single climax, is often an undisciplined profusion of 
climaxis, shooting out in all directions, creating suspense and excitement 
through the propulsion of lifers forces, rather than by the planned design of 
an author. Truth very frequently is stranger than fiction here. 

All trials, under the new Code of 1973 are by the judge himself and the 
jury trials as contemplated in the Code of 1893 have since been abolished. 
While on the one hand the jury system had been criticised as being “time 
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consuming and expensive'^ in one of the recommendations of the Law 
Commissions of India, the other facet of the coin is that with the abolition 
of this system, the Indian Criminal Justice has lost all its participative 
character and the people and their peers have no links in common, rcerle^ating 
justice to possible individual whims or even caprices. With the aboliiion of 
jury system the people are no longer involved in judicial decision making 
and the psycliological restraints in I he minds of potential jurors against illegal 
involvements no longer exist, perhaps; partly explaining the over all 
deterioration in the law and order control, not losing sight of the increase in 
white collar crimes like food adulteration, smuggling etc. and other economic 
offences in which todays^ criminals are perhaps the very people who would 
have ideally served on the jurors list and would have possibly reicnti'd 
against criminality. The idea is not to propagate reimposition of the jury 
system but only to start a debate on the subject for ultimate legal and 
processuai evolution. 

Judges, step by step guide to the trial before a Court of Session 

What the trial Judge should do— 

1. Read through the police papers etc. and (he record of tlic commit¬ 
ting court and have an idea of the case for tine prosecution and the defence. 

2. Ask the public prosecutor conducting the trial before the Court of 
St^ssion^ to open his case by describing the charge brouglit against the accused 
and stating by what evidence, he proposes to prove the guilt of the accused.^ 

3. If upon consideration of the record of the case, and documents 
submitted therewith, and after hearing the submission of the accused and the 
prosecution in that behalf, the Judge considers that there is not sufficient 
ground for proceeding against the accused, he shall discharge the accused 
and record his reasons for so doing.* 

4. Before a charge is framed or a discharge is ordered, the public 
prosecutor should be heard in the opening statement as cor. templated by 
Section 226 (Footnote 4) and the defence should be allowed to reply to such 
statement under Section 227 (Footnote 5). 

5. If after such consideration, and hearing as aforesaid, the Judge is of 
opinion that there is ground for presuming that the accused had committed 
an offence, he must ensure that the offence is or is not exclusively triable by 
a court of session.^ 

6. If the Judge is of the opinion that the offence is not exclusively 
triable by the court of session, he may frame a charge against the accused 


1. S. 225 Cri PC 1973. 

2. S. 22G Cri PC^ 1973. 


3. S. 227 Cri PC 1973. 

4. S. 228 Cri PC 1973. 
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and, by order transfer the case for trial to the Chief Judicial Magistrate, and 
there upon the Chief Judicial Magistrate shall try the offence in accordance 
with the procedure for the trial of warrant cases instituted on a police 
report.® 

7. If the Judge is of the opinion that the offence is triable by the court 
of session, he shall, frame in writing, a charge, against the accused. 

8. Read out the charge and translate it into the accuied^s vernacular, 
if the accused does not know English.® 

9. Ask the accused if he pleads‘guilty^ or claims to be tried (that is, 
‘not guilty").’ 

10. If he pleads ‘guilty", you may convict him thereon.** 

11. If he pleads not guilty, record the plea and note if the accused is 
defended or undefended and the name of his counsel. 

[Note 1.—When the accused is undefended you may ask a vakil to defend hirn as 
amicus curiae (friend of court). That will avoid waste of time in interpreting the depositions 
in the presence of the accused.] 

Note 2.—If the offence is one in which a capital sentence can be passed a counsel 
to defend the accused at the cost of the Government should be appointed by the Judge.] 

12. If the accused refuses to plead or docs not plead, or claims to be 
tried or is not convicted under Section 229, the Judge should fix a date for 
examination of witnesses. 

13. If the public prosecutor applies in that behalf, the Judge may issue 
any process for compelling the attendence of any witness or the production 
of any document or other thing. 

14. On the date so fixed, the public prosecutor shall examine his 
witnesses and the counsel for accused shall cross-examine them.® 

15. The Judge may, in his discretion, permit the cross-examination of 
any witness to be deferred until any other witness or witnesses have been 
examined or recall any witness for further cross-examination.^® 

16. Examine the accused, by questioning him generally on the case and 
to personally explain the circumstances appearing in evidence against him.^^ 
No oath shall be administered to the accused when he is examined under 
sub-section (1),^* He should also not be cross-examined and the examination 
should be in the form of questions and answers. The Judge should note his 
question and then the answer and after such examination is complete, read 
it out to the accused and ask him to sign that statement. 

5. S. 220 sub-section (1) clause (a) 9. S. 231(1) Cri PC 1973. 

Cr PC 1973. 10. S. 231, sub-scction (2) Cri PC 1973. 

G. S. 220 Cri PC 1973, sub-section (2). 11. S. 313, sub-section (1) clause (b) Cri 

7. S. 220 Cri PC 1973, sub-section (2). PC J973. 

8. S. 229 Cri PC 1973. 12. S. 313, sub-scction (2) Cri PC 1973. 
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17. If the Judge finds, at this stage that there is no evidence and that 
the accused committed no offence, he should record an order of acquittal. 

18. Where the Judge does not acquit the accused under Section 232 
{supra)^ he must then ask the accused, if he intends to lead any evidence. 

19. If he (or if there are more accused, any of them) says he will, the 
accused's counsel will open his case, and address the court. Then the Public 
Prosecutor will reply. 

20. If the accused puts in any written statement, the Judge should file 
it with record.^® 

21. The accused shall then adduce evidence he may have in support of 
his defence.^* 

22. If the accused applies for the issue of any process for compelling 
the attendence of any witness or the production of any document or thing, 
the judge shall issue such process unless he considers, for reasons to be 
recorded, that such application should be refused on the ground that it is 
made for the purpose of vexation or delay or for defeating the end of 
justice.^’ 

23. If the accused does not adduce evidence, the Public Prosecutor will 
address the court and then the accuseds' counsel will make his address. The 
Public Prosecutor has no right of reply, except for a point of law etc., as 
noted in Section 234.^® 

« 

24. A judgment may be delivered by being dictated in open court or a 
date may be fixed for delivery of judgment. In case the judgment is not 
delivered in open court, the Judge must, at the time of delivery of judgment, 
read the finding of conviction or acquittal as the case may be in open court 
and explain it to the accused. 

25. If the judgment is of conviction and if the Judge does not feel 
inclined to release the accused on probation of good conduct or after admoni¬ 
tion, as contemplated by Section 360 of the Code of 1973, he will hear the 
accused on question of sentence, and then pass sentence on him according to 
law.^® 

Commencemeiit of the trial 

The trial of an accused person commences when he is brought before the 
Court. The personal appearance of ihe accused is necessary in a Session trial 
as evidence is to be recorded in his presence (Section 273 Cri. P. C., 1973) 

13. S. 232, Cri PC 1973. 17. Sub-section (3) S. 233, Cri PC 1973. 

14. S. 233, sub-scction (1) Cri PC 1973. 18. Cri PC 1973. 

15. Sub-section (2) S. 233, Cri PC 1973. 19. Sub-scction (2) S. 235, Cri PC 1973, 

16. Sub-scction (1) S. 233, Cri PC 1973. 
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though tho Court can dispense with such attendance due to ill-health of 
accused or other good cause,and may permit him to appear through 
counsel. 

The purpose of the opening siatemtnt of the Public Prosecutor at the 
stage of framing an indu tment against the accused is to acquaint the couit 
and the defence of the nature of accusation made against the accused and 
the evidence on which it is substantiated so as to obliterate chances of 
surprize, that may prejudice the defence, during course of the trial. It 
reflecis an open-minded approach to the trial resisting the pull of power 
towards arrogance and emerges from the realisaiion that nothing is ever free 
from doubt and the benefit of such doubt should go to the accused. If 
however, absolute certainty was a pre-condition fur a decis ion, the judicial 
process would l)e paralysed. It is this bridge between tolerance of thought 
and ultimate action, which every public official, including the Public 
Prosecutor must cross. Vagueness is often a treacherous trap and the Judges 
must insist on a detailed openitig statement by the Public Prosecutor so that 
the individual in the dock, lias his fair and precise warning of sanctions 
sought to be imposed against him, and the manner of such imposition. 

Not only this, the accused should be heard in reply to the prosecutor's 
opening address, unless he chooses to waive such opening statement to the 
subsequent stage of entering the defence, after the resting of the prosecution. 

In the words of the great American lawyer and author, Louis Nizer, 
opening stateme nts might be said to be in the nature of a table of contents in 
io a book so that you can follow the chapter and know what the chapter is 
about. 

The framing of charge is the most effective filter to remove all defects of 
individual knowledge. Here all knowledge possessed by agencies participating 
in the trial is subjected to public verification and thereby acquires a new 
quality by such active participation of the accused, the prosecution and the 
defending parties and the Judge. To ensure real objectivity, the examina¬ 
tion of the case, should continue uninterrupted, except for the regular 
recesses and the court must examine each case itself directly, without 
delegating its functions, at any stage, to anybody. 

In skilful hands, the opening statement can turn into an invaluable 
forensic weapon and similarly framing of charge involves a skilful presenta¬ 
tion by the Judge of what he sets apart as the issues in the case. 

An opening statement should be conservative and not promise too much 
for if, one opens the case too wide, one will never be able to close it. 
Similarly a charge should be framed in the nature of a traditional answer 
composed of formal allegations. The opening address of the Prosecutor 

20. C. If, fling V. Emperor y K5 Cri 1J 4()4. 
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must under the new code proc<^de the framing of the charge by the Court 
of Sessions. Under the old code, the opening address, was made by the 
prosecutor before the recording of evidence by the said court. Abolition of 
ilie preliminary enquiry by the Magistrate and framing of the charge by the 
Sessions Judge himself in respect of oJTences exclusively triable by him have 
brought in this variation in tiie present Code. 

In a sessions trial, it is usual for a prosecuting counsel to make such an 
opening statement, containing the appropriate provision of law under which 
ilje accused is proposed to be prosecuted, and by stating succintly, the mode 
and manner in which the eh nients of crime are intended to be established. 

The import and significance of an opening statement could hardly be 
over-emphasized. It affords the court and the counsel for the defence an 
opportunity of knowing and understanding the elements and constituents of 
the alleged oMVnce with which the accused should be charged. The opening 
address is also helpful to the Judge to appreciate the evidence in the case 
while it is being ri'corded and sometimes in deciding as to what is admissible 
and what is not. 

I’hc procedure for trying the sessions case is the same as is prescribed in 
the trial of warrant cases, except with slight variations When the case is 
ripe for hearing, the judge, after hearing the Public Prosecutor in the opening 
address and the accused will decide firstly whether there are sufficient grounds 
for proceeding against the accused, and discharge the accused in case he 
coim^s to a conclusion that no such grounds exist and secondly if the offence 
disclosed is not exclusively triable by the court of session, he has to transfer 
the trial to the Chief Judicial Magistrate after framing the charge and lastly 
to frame a charge if the offence is exclusively triable by the court of 
session. 

If the accused pleads guilty, he can be convicted or else the case would 
be fixed for evidence of the prosecution. The rest of the provisions are like 
in the Code of 1898 but no sentence shall be passed after holding the accused 
guilty unless an opportunity is givtui to the accused to hear him on tlie point 
of sentence. 

The other change brought about by the Code of 1973 is that now the 
‘case/ and not the ‘accused’ is committed to sessions and as such the court of 
session has got power to take cognizance of any offence or offences that flow 
out of the material produced by the prosecution in support of the case that has 
been committed to the court of session. A case for the prosecution is always 
based on a set of acts alleged to have been committed and those acts would be 
the subject-matter of the trial in question.®^ 


21. Mnmhi Stvamy v. State of Karnataka, (1975) MLJ (Cri) 690 : 1 Karn LJ 84. 
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When does a Trial Really Commence ? 

Taking assistance of Section 271 of old Code the trial will commence at 
that stage. The opening of the case by the prosecution under Section 226 
and discharge of the accused under Section 227 may be considered to be the 
commencement of the trial so far as the discharged accused are concerned. 
For those accused against whom an order of discharge cannot be made and 
the stage comes to Section 228, the trial commences only when the charge is 
read out and explained to the accused and he is asked either to plead guilty 
or claim to be tried. When the trial does not commence till that stage, 
how can the trial be considered pending at any subsequent stage ? Before 
the Sessions Judge, in the instant case, the stage was yet of Sections 226 and 
227 and the stage had not arrived of Section 228 when the trial could be 
stated to have commenced. When the trial had not commenced, how could 
the trial be stated to be pending ? Thus the learned Sessions Judge in the 
opinion of the Supreme Court clearly fell into an error by holding that the 
trial was pending. 

The offences were not exclusively triable by the Court of Sessions and an 
order under Section 228 was needed which the Sessions Judge refused to pass. 
As such he did not exercise jurisdiction vested in him and the Court pro¬ 
ceeding has to be set right by the application of Article 227. 

It was pointed out that S(‘Ction 228 will not enable this Court to quash 
the commitment order which was validly made by the Court learned. Advocate 
borrowed the analogy of Section 6 of the General Clauses Act and argued 
that the repeal of an enactment does not destroy the right which has been 
created under the repealed enactment. In short, his argument is that the 
commitment order was validly made and the said order has to be sustained. 
There is a flaw in this argument. Section 228 is a specific provision which 
curtails the jurisdiction of the Court of Sessions, for a variety of offences 
which have been removed from the Schedule and such offences are not 
exclusively triable by a Court of Session. This is an enabling provision 
which applies, after the commitment order is made and the petitioner has 
sought application of this provision for transfer of case. There is no question 
regarding quashing of the commitment order. The law has provided a 
procedure and since the Code of 1973 applies, the said procedure has to be 
followed. Thus the present case is not one in which commitment order is 
to be quashed but one r garding application of Section 228 which is a 
provision meant to be followed. The commitment order is made and was 
correctly made. Now Section 228 has come in and it has got to be complied 
with.*® 

It is thus plain that the trial commences when the accused is produced 
before the Court of Session and the Judge takes cognizance of the case. 
In the instant case the trial had commenced when the accused were produced 

22. Roshan Lalv. State of Himukal Pradesh^ 1975 ILR Hijii Tra 531. 
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before Sessions Judge, who framed charges against the petitioner and on the 
accused pleading not guilty and claiming to be tried fixed the case for evidence 
in November 1973. Simply because the evidence could not be recorded for 
various reasons and the trial Court did not proceed further, doe*s not mean 
that the trial had not commenced and it was not pending on April 1, 1974, 
when the new Code came into force. 

Once the trial commences it will remain pending till it is concluded and 
any subsequent amendment of the charge will not affect it.*^ 

Reading Sections 227 and 228 together in juxtaponsition, as they have got 
to be, it would be clear that at the beginning and the initial stage of the trial 
the truth veracity and effect of the evidence which the prosecutor proposes to 
adduce are not to be meticulously judged. Nor is any weight to be attached 
to the probable defence of the accused. It is not obligatory for the judge at 
that stage of the trial to consider in any detail and weigh in a sensitive 
balance whether the facts if proved would be innocence of the accused or 
not. The standard and test of the judgment which is to be finally applied 
before recording a finding the quicker other one of the accused is not exactly 
lo be applied at the stage of deciding the matter under Sections 227 and 228 
of the Code. At that stage the court is not to see whether there is sufficient 
ground for conviction of the accused or whether the trial is sure to end in 
his conviction. 

Strong suggestion against the accused if the matter remain in the region 
of suspicion cannot take the place of proof of his guilt at the conclusion of 
the trial. But at the initial stage if there is a strong suspicion which leads 
the court to think that there is ground for presuming that the accused has 
committed an offence then it is not open to the court to say that there is no 
sufficient ground for proceeding against the accused. 

If the evidence which the prosecution proposes to adduce to prove the 
guilt of the accused even if fully accepted before it is challenged in cross- 
examination or rebutted by the defence evidence, if any, cannot show that 
accused committed the offence then there will be no sufficient ground for 
proceeding with the trial. 

If the scale of pan as to the guilt or innocence of the accused are some¬ 
thing like even at the conclusion of the trial then on the theory of the benefit 
of doubt, the case is to end in his acquittal. But if on the other hand, it is 
so at the initial stage of making an order under Section 227 or 228, then in 
such a situation ordinarily and generally the order which will have to be 
made will be one under Section 228 and not under Section 227.** 


23. Piyare Lai Jogfshwar Munshi v. State^ 24. State of Bihar v. Ramesh Singh, AIR 
1976 Cri TJ 1906: (19 76) 1 DLT 226. 1977 SC 2018. See also AIR 1972 SC 

2639: AIR 1963 SC 1430. 
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Requirements of the opening address 

The accused is entitled to know with certainty and accuracy the exact 
charge brought against him so that he may not be prejudiced in his defence. 
The section, therefore, requires the prosecutor to read the description of the 
ollVnce charged from the Indian Penal Code or other law for the sake of pre¬ 
cision. The prosecutor ought to state all that he proposes to prove as well as 
declarations of the prisoners as facts so that the discrepancies, if any, bet¬ 
ween the opening statenK’iit of the counsel and evkhmee adduced in support 
of them be appreciated. Declaratiojis amounting to confessions should not 
find a place in the opening address though the general elTeci of any confession 
said to Jiave been made by the prisoner ought to be mentioned in the opening 
addres.^® The reason for this rule is that the circumstances under which the 
confession is made may render it inadmissible in evidence. 

The prostcuLor in his opening address has a right to state what facts he 
intends to prove but not those of whicli he cannot offer competent evidence, 
and his opening may be restricted accordingly by the Court. The purpose 
of the opening address is to inform the Court as to the nature of the case in 
hand and while deliberate misstatement of facts calculated to prejudice the 
accused, and not corrected by the Court, would be a ground for reversal, the 
rul(* is din’erent where facts are honestly staled with the expectation of pro¬ 
ving them though, tlirough some unforeseen circumstances, counsel fails to 
do so.^’ 

Rankin, C. J. observed in Padam Prasad v. Emperoj'^^^ ‘‘So far as criminal 
cases are concefiied, the opening for the prosecution (>ught always be con¬ 
fined to matters, which are necessary to establish and Ibi the jury to follow 
the evidence when ii is brought before it. This is not the stage of the case 
where a doubtful question oi' inadmissibility should be raised or decided."^ 

Tlie opening address is of particular impor tance in a case of a trial 
and great care must be taken by the counsel for the prosecution in the obser¬ 
vations to be made and all coiuinenls likely to prejudice the case of the pri¬ 
soner should be carefully excluded. 

In the opening address, the prosecutor should state shortly by what evi¬ 
dence he expects to prove the guilt of the accused, i,e., who the witnesses are, 
whom he proposts to call and who have not already been examined. In a 
Patna case^^ it was held that the Public Prosecutor should give notice to 
the accused of new evidence proposed to be led, in his opening address 
and in an Allahabad case,®® it was held that the prosecution could not 
be permitted at the last moment without notice to the accused to change its 

25. Arnrit Lai Hazrav. Emperor^ ILK 42 27. Abou “'jfrtrt/Brier* 291-2. 

Cal 957. 28. AIR 1929 Cal 817 (FB). 

26. Archibald, ^'Criminal Pleadings” 25tli 29. Ttisiif v. Emperor, AIK 1938 Pat 579. 

edition, page 191. 30. Bhanu Deo v. Emperor, ILR 41 All 
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ground. A Full Bench of the Lahore High Gourl®^ expressed an opinion 
that a summary of the evidence proposed to be called in the Sessions Court, 
after a witness had not been called in the Committing Court, should be given 
to the accused in accordance with the practice of the English Court, and 
this was followed in a Bombay case.®® The substance of these decisions is 
now embodied in the Code of 1973, Section 226 as copies of all statements and 
documen{s sought to be proved at the trial by the prosecution are to be given 
to the accused before the trial. 


The indictment 

Under the new Code of 1973, the Sessions Judge must frame a charge 
himself in the cases exclusively triable by the Court of Sessions, after the 
changes brought about in the law dealing with preliminary enquiries. Before 
actual commencement of the trial, the Judge must ask the prosecutor to open 
his case by describing the charge brought against the accused and stating by 
what evidence, he proposes to prove the guilt of the accused.®® The law on 
this point is that the prosecution cannot withhold a material witness on the 
mere ground that if produced he would not have deposed in favour of the 
prosecution. An informant has been held to be a material witness. It is at 
the same time that the prosecution are not bound to call all the witnesses.*^ 
In Johar Singh v. State ofU, P.®®, it was laid down that where a witness named 
in the FIR as < ye witness was kept back without any explanation, his non¬ 
examination acquired a special significance in view of the discrepency 
between the FIR and the version of the occurrence by the prosecution. 
In Bhagirath v. State of M, P.®®, it was held that it was the duty of the prosecu¬ 
tion to stand on its own legs and they could not take advantage of the weak¬ 
nesses and infirmities of the defence and it was never open to a court to make 
out a third ense. Where the prosecution had given up one of the material 
eye witnesses on the ground that he was a close relation of the accused and 
had been won over by him, it was held by the Supreme Court that his non- 
examination did not at all destroy the fabric of the prosecution case which 
stood proved by the evidence of other eyewitnesses.®^ 


If upon consideration of the record of the case and the documents sub¬ 
mitted therewith, and after hearing the submissions of the accused and the 
prosecution in this behalf, the Judge considers that there is not sufficient 
ground for proceeding against the accused, he shall discharge the accused 
and record his reasons for so doing (Section 227). Section 228, sub-section (1) 
lays down that if, after such consideration and hearing as aforesaid, the 
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Judge is of the opinion that there is ground for presuming that the accused 
has committed an offence, which is not f xclusively triable by the Court of 
Session, he may, frame a charge against the accused and by order transfer 
the case for trial to the Chief Judicial Magistrate and thereupon the Chief 
Judicial Magistrate and shall try the offence in accordance with the procedure 
for the trial of warrant cases instituted on a police report. Where the Judge 
is of the opinion that there is ground for presuming that the accused has 
committed an offence which is exclusively triable by the Court of Sessions, 
he shall frame in writing a charge against the accused. Sub-section (2) of 
Section 228 provides that where the Judge frames any charge under clause (b) 
of sub-section (1), the charge shall be read over and explained to the accused 
and the accused shall be asked whether he pleads guilty of the offence 
charged or claims to be tried. 

Sections 227 and 228 are new provisions of law which have been 
brought in by the framers of the Code of 1973 as a consequence of the 
abolition of the commitment proceedings. 

In terms of Section 227 as it now stands, the record of the case shall be 
included to mean the statements of the witnesses recorded by the police 
under Section 161 or the Magistrate under the proviso to Section 202(2) 
and the documents submitted to the Court along with the same. Earlier 
Sections 207-A(6) and 209 (Code of 1898) provided for discharge of the 
accused by the Magistrate where no grounds for committing the accused to 
trial were made out. Under the present Code this power of discharge is now 
exercisable by the Court of Sessions in offences exclusively triable by it. 

Now the Magistrate does not have to apply his mind to the evidence 
before him, while committing a case to the court of Sessions and simply has 
to pass on the case to the Court of Sessions as a matter of course and without 
recording any evidence or without appreciating the weight of such evidence. 
The case would therefore come to the Sessions Court unevaluated and unfil¬ 
tered, and it was vital to incorporate a provision for summary discharge 
of the accused, if the Sessions Judge was of an opinion that no sufficient 
ground of proceeding against the accused was made out. Discharge would 
be warranted only in case of want of adequacy of grounds, which must be 
established clearly by the material on record. 

If the Judge came t > a conclusion that the acts complained of do amount 
to an offence, though not an offence exclusively triable by him, sub-section 
(1) of Section 228 would be attracted and he will be required to send the 
accused to the Chief Judicial Magistrate. In //, L. Jatn v. DelAi Adminisira- 
tion^ framing of charge in a case where the prosecution failed to make out a 
prima facie case was held to be bad. Their lordships of the Supreme Court 
also referred to the ratio of the case Rajpal Singh v. Jai Singh^^, while deciding 
the aforeto-referred case. 
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Stripped of all details, it can be said in simple terms that where a prima 
facie case is made out against the accused and credible witnesses are proposed 
to be produced, he must be tried. 

A careful scholar would not fail to understand that the abolition of com¬ 
mittal proceedings before the magistrate, is designed to speed up the trial 
though the degree of proof which was considered necessary earlier for dis¬ 
charge of an accused has not been diluted nor lessened for purposes of a dis¬ 
charge before the Sessions Judge. 

Under the Code of 1898, the charges were framed by the Magistrate, 
whereas in the present Code, it is the Sessions Court itself which must strike 
the charges for offences exclusively triable by it. 

Section 228 places two alternatives, in cases in which the Sessions Judge 
does not discharge the accused under Section 227 and decides to proceed 
against him. He may be of the view that though there are sufficient grounds 
for proceeding against the accused, no offence which may be exclusively 
triable by him is made out. In that event he shall transfer the case to the 
Chief Judicial Magistrate who shall try the same in consonance with the 
process and procedure laid down for trial of warrant cases instituted on a 
police report. If, however, the offence is found to be of such character as 
are exclusively triable by the court of Session, the Sessions Judge, then will 
himself proceed in the matter and shall strike a charge or charges and shall 
thereafter read and explain the charge or charges to the accused person or 
persons and shall ask them to plead to correctness or otherwise of the said 
charge or charges. 

The word “may^^ occurring before the word transfer has the force and 
strength of “shair\ 

Even under the Code of 1898, the Sessions Judge was possessed of the 
power to either add or to alter or amend the charge or charges framed by 
the Magistrate. In the present Code, the power to frame the charge in the 
first place, rests with the Sessions Judge. 

The Sessions Judge after framing the charge must carefully insure the 
explanation of the charge in a manner sufficiently explicit to enable the 
accused to thoroughly understand its nature and contents. Simply reading 
out the charge to the prisoners is not sufficient for purposes of this section 
and it must be explained to him. Omission to read over and explain the 
charge will not however, vitiate the trial, if no prejudice is thereby shown to 
have been caused to the accused.*® 

The judge has to read out the charge in Court and explain it to the 
accused. Before doing so, however, he must see that a legal and proper 

40. Hanwari Lai v. State of U* P*, AIR 1962 SC 1198, 
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charge has been framed. If the charge is not proper it can be amended, 
added to, or corrected under Section 216, Cr. P. C. 1973. It is better to 
amend it at the earliest stage though it can be amended, if necessary, before 
the verdict in a trial. 

It is always advisable to go through the calendar of the case and make 
the necessary alterations or additions to the charge before it is read out to 
the accused and the latter is called upon to plead to it. The Judge can take 
help in the matter from the prosecuting counsel. The reading out of the 
charge? and its explaining it, where necessary, should be done by the Judge 
himself and not left to the Reader or the Counsel. 

The Government Counsel or Public Prosecutor may at any stage before 
the verdict of the jury is entertained, withdraw any or all of the charges 
against the accused. (Section 321, Cr. P. C. 1973). If the withdrawal is made 
before the charge is farmed the accused shall be discharged. If it is made 
after the charge is made the accused sliall be acquitted. [Section >21, claus¬ 
es (a) and (A)]. 

The plea of the accused 

The accused may plead guilty or may claim to be tried when questioned 
by the Judge, In the case of more than one charge he should be asked to 
plead separately to each head and his plea must be recorded. [Section 229]. 
The accused may be convicted if he pleads guilty but it is in the discretion 
of the Judge and not obligatory under the Code and the J udge may direct 
that in spite of such a plea the accused should be tried. A plea of guilty in 
cases involving capital punishment is not generally accepted or acted upon.^^ 
In other serious crimes also the Court must scrutinise with care such a plea 
of the accused and should also consider if the accused has fully understood 
the nature of the charge against him. A mere admission of the offence may 
not amount to a plea of guilty on a charge of murder. The accused may 
admit having struck the deceased without any intention of killing him or he 
may set up a plea of self-defence or grave provocation.^* In all such cases 
the accused must be put on his trial. The record must show that the charge 
was read out to him and explained to him. 

Though ordinarily in the case of a single accused pleading guilty to the 
charge which is not for a grave offence, this may terminate a trial, in a case 
where two or more persons are tried jointly for the same offence and one of 
the accused pleads guilty to the charge and his plea is accepted, he no longer 
remains an accused person and his confession cannot be used as against the 
other accused. Thus it would be unfair to the co-accused if plea of guilty is 
not accepted immediately. Such a plea should be accepted so as not to pre¬ 
judice the other accused. The prosecution can, of course, call such accused 
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person as a witness against the other accused if necessary.The Judge must 
see to it that the substance of the law is not violated in accepting or not ac¬ 
cepting such a plea of guilty. If the accused refuses to plead or does not 
plead, it is tantamount to a claim to be tried and the Judge shall proceed to 
try the accused. 

The concept of judicial evidence 

Before a decision can be handed down by the court, it is always neces¬ 
sary to establish the true facts of the case, as nearly as they occurred, in real¬ 
ity, with a purpose to reproduce the picture of events and circumstances and 
to recognise them. 

In a court trial, the objective of recording evidence is not scientific 
investigation, which may have a wider sphere of observation, scientific abs¬ 
traction, laboratory experiments, the testing of new ideas and postulates in 
scientific activity, but for the limited purpose of solving problems projected 
by a trial, but it is still a branch of man’s search for knowledge, since its 
purpose is search for the truth. 

Reflection, and memory in the minds of men are the processes comm on 
to all forms of acquisition of knowledge and they play pivotal roles in the 
framework of a court trial in the form of testimonies of witnesses and rules 
for appreciation of evidence adduced. 

Reasoning and mental activity, therefore, play an important part in es¬ 
tablishing the truth in the case. Proof, concept of evidence; its kinds and 
classification, the principles and rules for appraisal of evidence and objectiv¬ 
ity of the judicial mind are thus the hall mark of the concept of evidence. 

Did the crime take place? and is the accused guilty of having committed 
the crime?, are the twin fold questions usually projected in a criminal trial. 
But no X-ray vision or telepathic powers, except the rules of evidence, are 
included in the judicial kit-bag. And, thus, the truth must be reconstructed, 
brick by brick, from the evidence recorded in a trial, and any lapse on the 
part of the numerous agencies involved in a trial, or any performance of the 
*mind^ other than the best and most sincere on the part of the Judge, are 
most likely, to ritualise the trial and render it anything but a search for 
truth. The object of the procedure prescribed is to strive for unconditional, 
or as nearly as unconditional, authenticity of the facts presented. Procedure 
is the objective requirement, protecting the interests of the various classes 
and permits no departure. It could be described as ‘‘norms, or criteria or 
yardstick^^ in the nature of a measurement prescribed by the community so 
that every man did not apply his individual scale or yardstick, thereby expos¬ 
ing the theory of evidence to individualistic whims and caprices and the con¬ 
sequent arbitrariness. 

45, Shioraj v. Emperor^ ILR 30 All 540. 
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The testimony of witnesses, and documentary evidence, are the back¬ 
bone of the evidence, and may be regarded as factual data in the broad sense 
of the term. 

Arguments 

Arguments are a painting in words, which recreate the scenes of a trial. 
Like a fine art it should, by its composition, selection of detail and faithful 
colourisation, reveal the truth. Profusion of events unevaiuated could, how¬ 
ever, result in confusion. The artist knows that no two scenes are a like. 
Each requires a different approach for true revealation. Indeed even the 
same scene is never the same from one instant to the next. 

“A lawyer’^ says Louis Nizer*^, “must fashion his summation for each 
case differently. Otherwise, the symmetry of truth will not einerge.^^ But 
one more task the lawyer must perform is the persuation of the resistent 
mind. But says Nizer again, “beauty for the lawyer is not an abstract ideal. 
It is the beauty of logic moving an irresistible emotion to the conquest of the 
mind.^^ 

In a deft and skilful presentation, a summation is an oral structural 
device for “emotive power towards persuation,^^ and the words could spell 
out “gentleness as well as strength'^. 

A word of advice from Nizer again 

“The hardest wood is always found on the mountain top, where the 
trees arc subjected to storms.^’ 

One more adage to remember is that stronger the word, weaker the argu¬ 
ment. 

The fact remains that summation poses an enormous problem for every 
lawyer, who must organise himself, sift, evaluate, dramatise, and persuade 
but above all, he must not tire the Judge. “When a speaker does not strike 
oil in 15 minutes, he should stop boring^^ says Nizer once again. 

The lawyer must resort to every dignified device to make his flood of 
words, an exciting and interesting experience. Colloquial usages to con¬ 
trast with ringing phrases, appropriate jests or sarcasm when they give mom¬ 
entum to the point and not otherwise, an occasional descriptive vegnette, 
may be employed. But they will not avail, unless the summation is charac¬ 
terised by such sincerity and deep feeling that it sets the atmosphere aflame 
and the fires leap into the Judges^ mind to set fire to his convictions. Even 
all this gives only a glimpse, a mere glimpse of the art of persuation, which is 
composed of infinite psychological insights and myriad personality factors 
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which make us all feel inadequate to practice so mysterious and miraculous 
an art. 

The traditional art of summation in the British courts, involved an atti¬ 
tude of icy objectivity in marshalling of facts, while eschewing any conclu¬ 
sion in most instances leaving the choice of alternatives to the bench. But all 
the time the facts are presented in such a manner as to exclude all reason¬ 
able avenues of disagreement with the argument advanced a subtle form of 
cajolery ; to be above the passions of battle. 

Section 314 of the Code of 1973, now for the first time even contem 
plates written arguments, as dealt with elsewhere in this book. The only 
word of sincere adivce to the lawyer is not to travel beyond record there. 

Besides oral evidence, there is the phenomenon of visual evidence, which 
sticks in the mind better than all oral statements. We comprehend through 
the eye more easily than through the ear. That is why lawyers like to request 
the court to make a local inspection of the site of an occurrence or use 
toy models, site plans, or survey maps etc. The old saying, seeing is believ¬ 
ing is true in court. 

Cross-examination is the ‘‘laws^ X-ray technique to reveal the truth^^ out 
of oral evidence and all oral evidence must be subjected to cross-examination. 
The idea perhaps behind the process is that the court must “bestow upon tes¬ 
timony the most intelligent and pains taking attention, and have a keen 
scent for truth. 

No substitute has yet been found to cross-examination as a means of 
separating truth from falsehood, and of reducing exaggerated statements to 
their true dimensions. 

In short, 

“It requires the greatest ingenuity; a habit of logical thought; clearness 
of perception in general; infinite patience and self-control; power to read 
merits minds intuitively, to be a judge of their characters by their faces, to 
appreciate their motives; ability to act with force and precision, a masterful 
knowledge of the subject-matter itself, an extreme caution; and above all 
the instinct to discover the weak point in the witness under examination. 

It is a mental duel between counsel and witness. 

Noll prosecuie 

At the opening of a case or at any time before judgment is pronounced 
Section 321, Cr. P. C. vests in the Public Prosecutor the discretion to apply 
to the Court for its consent to withdraw from the prosecution of any person. 
The consent, if granted, has to be followed up by his discharge or acquittal, 
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as the case m:\y be. The section gives no indication as to the grounds on 
which the Public Prosecutor may make the application, or the considerations 
on which the Court is to grant its consent. The functions of the Court in 
granting its consent may well be taken to be a judicial function. It follows 
that in granting the consent the Court must exercise a judicial discretion. 
But it does not follow that the discretion is to be exercised only with reference 
to material gathered by the judicial method. In understanding and apply¬ 
ing the section, two main features thereof have to be kept in mind. The 
initiative is that of the Public Prosecutor and what the Couri has to do is 
only to give its consent and not to determine any matter judicially. The 
judicial function implicit in the exercise of the judicial discretion for grant¬ 
ing the consent would normally mean that the Court has to satisfy itself that 
the executive function of the Public Prosecutor has not been improperly 
exercised, or that it is not an attempt to interfere with the normal course of 
justice for illegitimate reasons or purposes. It cannot be taken to place on 
the Court the responsibility for a prima facie determination of a triable issue. 

It is, therefore, not correct to say that where an application for with¬ 
drawal under Section 321, Cri. P. C. is made on the ground of inadequacy of 
evidence requiring judicial consideration, it would manifestly improper for 
the Court to consent to withdraw before recording the evidence and taking 
into consideration. It does not however mean that such evidence as may 
already have been recorded by the time the application is made is not to be 
loocked into and considered in such cases, in order to determine the impro¬ 
priety of the withdrawal as amounting to abuse or an improper interference 
with the normal course of justice. 

Hence where application for withdiawal under Section 321, Cri. P. G. is 
made on the ground of insufficiency or meagerness of reliable evidence that 
is available, it is not an improper exercise of discretion for the Court to grant 
consent before evidence is taken, if it was reasonably satisfied otherwise that 
the evidence, if actually taken, is not likely to result in conviction.®® 

But the peimission to withdraw prosecution should not be lightly given, 
The sole consideration for the Public Prosecutor when he decides to withdraw 
from a prosecution is the larger factor of administration of justice not politi¬ 
cal favours nor party pressures nor like concerns. Of course the interest of 
public being the paramount consideration they may transcend and overflow 
the legal justice of the particular litigation.®® 

The Criminal Procedure Code is the only master of the Public Prosecutor 
and he has to guide himself with reference to the Code only. So guided, 
the consideration that must weigh with him is whether the broader cause of 
public justice will be advanced or retreated by the withdrawal or continuance 
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of the prosecution.Thus where in an ordinary criminal case, the Public 
Prosecutor is ordered by the District Magistrate to move for withdrawal and 
the Public Prosecutor obeys despite the fact that no public policy bearing on 
the administration of justice is involved, the court will refuse to accord per¬ 
mission. The District Magistrate cannot command where he can only com¬ 
mand. The court has to be vigilant when a case has been pending be¬ 
fore it and not succumbs to executive suggestion made in the form of with¬ 
drawal.*^ 

In a recent case, the Supreme Court held, that the decision of the 
Public Prosecutor to withdraw prosecution, must be an independent decision 
and not in the nature of obedience to the orders of the District Magistrate or 
higher authorities and should ever be on germane grounds.** 

It would not he irrelevant to refer to the following from an eminent 
American Judge: 

“Judges are not fungible, they cover the constitutional spectrum; 
and a particular Judge^s emphasis may make a world of difference when 
it comes to ruling on evidence, the temper of the court rot m, the toler¬ 
ance for a preferred defence and the like. Lawyers recognize this when 
they talk about ‘shopping^ for a judge, senators recognize this when 
they are asked to give consent to judicial appointmt?nts, laymen recog¬ 
nize this when they appraise the quality and image of the judiciary in 
their own community.^^** 

The evidence for the prosecution 

After the opening address by the Public Prosecutor the witnesses for the 
prosecution are examined one by one, the other witnesses being excluded 
from the court room while one of them is being examined. They are cross- 
examined by the accused or by his pleader and re-examined where necessary 
by the Prosecutor. The record of the depositions are to be taken down as 
required by law. After examining the witnesses the Prosecutor may tender 
into evidence the statements of medical or expert witnesses or such witnesses 
who are since dead or whose presence cannot be procured without undue 
delay and expense at the trial, and the documentary evidence he relies on. 
It is also usual for the prosecution to tender the statements of the 
accused recorded before the Committing Magistrate. The prosecution case is 
then closed, and the next step for the Court is to examine the accused. 

Section 230 of the Code brings about a substantial change as a sequel to 
abolition of the commitment proceedings and giving trials. 

While under the repealed Code the recording of evidence was immedi¬ 
ately followed by the recording of the plea of the accused and selection of the 
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jury where trial was with the aid of jury, under the present Code a ‘specific 
date for examination of the witnesses is required to be fixed'. 

When the accused person makes no answer to the enquiry whether he is 
guilty or has any defence to make, it should be ascertained if he is obstinately 
mute, or dumb ex visitatione dei. If he is found to be obstinately mute the 
plea of not guilty should be n^corded and the trial should proceed. If he 
is found to be dumb ex visitatione dei, an enquiry should be made as to whe¬ 
ther he is sane or insane or incapable of being tried. If found sane a plea of 
not guilty shall be recorded, and the trial should proceed. If found insane, 
the procedure laid down in that behalf should be followed. 

I he trial actually does not begin until the charge has been read and 
the accused claims to be tried. The trial before a Court of Sessions under 
the repealed Code, used to commence after empanelling of a jury when the 
prisoner was charged and not at the tirno of arraingninent when the charge 
is explained to him and his plea is taken. 

Section 231 of the 1973 Code, which corresponds to Section 286(2} of 
the repealed Code, reproduces the aforesaid provisions, though in a different 
language. 

It is the duty of the prosecution to examine all material witnesses essen¬ 
tial to the unfolding of the narrative on which the edifice of the prosecution 
story is founded, whether in the result the effect of that testimony is for 
or against the case of the prosecution.®" In particular circumstances of a 
case, however, the prosecution may be justified in not disclosing their entire 
hand.®® Where the witnesses themselves have given out by affidavit or other¬ 
wise that they had not seen anything and there is evidence that they are 
taking that attitude for fear of the accused persons, or when they are related 
to the accused, there may be justification for the prosecution in not examining 
them.®® The Supreme Court have held in a recent case that it had never 
been laid down as a general rule that every witness must be examined even 
though his evidence may not be very material or even if it is known to the 
prosecution that he had been won over or terrorised.®® 

In an Allahabad case it was laid down that even if a witness was not 
named in calendar or was not named by the prosecution in the opening 
address, if the facts disclosed in evidence or the questions put in cross-exami¬ 
nation necessitate bringing on record the evidence of such witness, the court 
should not hesitate in summoning him as a prosecution witness, or even as 
a court witness under Section 540 (new Section 311).®^ 
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The evidence brought on record in the manner as above is substantive 
evidence and the court is competent to scrutinize the conflicting statements 
given and to decide which one to accept.** 

The Judge is vested with a power to control cross-examination and a fair 
and reasonable exercise of such discretion by the trial Judge, shall not 
generally be questioned by the superior court. A protracted and irrelevant 
cross-examination, was held by Lord Sankey L, C. in Mechanical and General 
Inventions Co, v. Austin Motor Co.**, not only adding to the cost of litigation 
but also amounting to waste of public time. The length of the cross-exami¬ 
nation may depend on the gravity of the questions in issue. 

Failure of prosecution to produce witnesses who were not eyewitnesses, 
was held not to be fatal on the facts.** Non-examination by prosecution of 
certain witnesses mentioned in the FIR, would cause no infirmity if the evi¬ 
dence actually led by the prosecution is reliable and trustworthy.®* But 
non-examination of material witnesses, was held, fatal to the prosecution 
case.*® 


Ezamination of the accused 


In the trial of an accused person, it is a salutary rule of law that he be 
confronted with the evidence against him and asked to explain the circum¬ 
stances appearing in the evidence. Section 313 of the Code of Criminal 
Procedure contains this salutary rule and it is unfortunate that this is some¬ 
times wholly and very often partially disregarded. 


Section 313 of the Criminal Procedure Code reads as follows : 

313. Power to examine the accused, —(1) In every inquiry or trial, 
for the purpose of enabling the accused personally to explain any cir¬ 
cumstances appearing in the evidence against him, the Court— 

(a) may at any stage, without previously warning the accused, put 
such questions to him as the court considers necessary ; 

(b) shall, after the witnesses for the prosecution have been examin¬ 
ed and before he is caUed on for his defence, question him 
generally on the case : 

Provided that in a summons case, where the Court has dispensed 
with the personal attendance of the accused, it may also dispense with 
his examination under clause {h). 

(2) No oath shall be administrered to the accused when he is exa¬ 
mined under sub-section (1). 

(3) The accused shall not render himself liable to punishment by 
refusing to answer such questions, or by giving false answers to them. 
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(4) Thf» answers given by the accused may the taken into considera¬ 
tion in such inquiry or trial, and put in evidence for or against him in 
any other inquiry into, or trial for, any other offence which such answers 
may tend to show he has committed. 

In the clause (a) of sub-section (1) of the section, a discretionary power 
is given to the Court to put such questions to the accused as the Court con¬ 
siders necessary at any stage of any inquiry or trial without previously war¬ 
ning the accused, and in the clause (b) of that sub-section it has been made 
obligatory for tlie Court to question the accused generally on the case after 
the witnesses of the prosecution have been examined and before the accused 
is called on for his defence. 

The omission to examine the accused after the close of the prosecution 
evidence is a fatal defect and vitiates the trial. 

The phrase “before he is called on for his defence^^ makes it abundantly 
clear that the accused should be questioned after the close of the preiecution 
evidence i.e. after the prosecution witnesses have been examined, cross-examin¬ 
ed and further cross-examined.®* 

The absence of the examination of the accused under Section 313, 
Cri. P. C. is not a mere irregularity and is not curable under Section 465, 
Cr, P. Cr.*® Even if there was no prejudice to the accused at the trial the 
illegality would not be cured. The Oudh Chief Court was earlier of opinion 
that the defect was curable’® but in later cases’* it was held that the provi¬ 
sions of Section 313, Cri. P. C. must be strictly observed and the disregard of 
the express mandatory provisions of this section could not be cured under 
Section 465, Cri, P. C. 

In Makan Jiwan v. State of Gujarat^ AIR 1971 SC 1797, it was laid down 
that the question whether a particular error or omission in examination of 
the accused under this section vitiated the trial depended on the degree and 
impact of such error, where no charge was framed under Section 34, I. P. C. 
and the accused was not questioned about the said charge in his examination 
under Section 313, Cri. P. C. and it was found that no prejudice had been 
caused to the defence, the Supreme Court found the defect to be curable 
and not vitiating the trial.’* In another case it was laid down that, where 
an accused was fully aware of the nature of allegations and in addition to 
giving detailed explanation had filed an elaborate written statement and did 
not raise any objection before the trial and appellate courts, even ihough 
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the general form of questions did not strictly comply with Section 342 (now 
Section 313), the accused did not suffer any injustice.’® Regarding nature 
and scope of the examination under Section 313 it has been held that the 
Court owes a duty to the accused to offer him an opportunity to explain 
every circumstance appearing against him and in case it was the contention 
of the defence that the court had failed to act in that behalf the burden was 
squarely on the accused to show prejudice, if any.’* The importance and 
purpose of the examination of the accused is reflected by perusal of the facts 
that came up for decision before the Supreme Court in yet another case. 
High Court presumed that the crop was green and unripe and on that basis 
concluded that P if he would have sown and tended the crop would not 
have harvested unripe crop, and did not put this to the accused that the 
crop was green and unripe. The Supreme Court on these facts held that 
since the case that crop was green aiid unripe was not put to the accused the 
High Court was not justified in holding that P would not have cut the 
green and unripe crop, had he grown it.’® The acceptance of a part of the 
statement of the accused was held impermissible by the Supreme Court.’® 
According to a 1972 view of the Supreme Court as well the trial would not 
be vitiated by irregularity in compliance of the provision.” If the accused 
was not questioned about the presence of blood on his clothes no inference 
could be drawn against him by the court on that account.’® 

The situation would be different where the accused had chosen to exa¬ 
mine himself on oath under Section 315, Cri. P. C. (342-A of the Code of 
1898). In that case the accused would be subjected to cross-examination 
and his testimony would be read in evidence against him.’® 

Where in a case under Sections 7 and 16 of Prevention of Food Adultera¬ 
tion Act, 1954, the accused took a stand that he used vegetable ghee which 
was not prominated vegetable oil, it was held that the prosecution must 
prove affirmatively that the sample was adulterated and any stand taken by 
the accused could not be used as evidence unless its veracity was otherwise 
established.*® 

Early history 

Under the Code of Criminal Procedure of 1861 it was not incumbent 
on the Magistrate to examine the accused whether before or after the close 
of the prosecution case but it was in the discretion of the court to do or 
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not to do so.®^ In the Code of 1872 such examination was made compul¬ 
sory so far as sessions trials were concerned but the discretionary nature of 
the examination was retained with regard to other trials and inquiries. The 
section bearing a close resemblance to Section 342 of the Code of 1898 is 
based on the principle of law that no one should be condemned unheard, 
audi alteram partem, and the accused should be heard not merely on what is 
prima facie proved against him but on every circumstance appearing in 
evidence against him. As already remarked its first part is discretionary 
with the Court but the second part is mandatory, the word used being 

‘shair.®2 

Applies to all trials 

The general trend of opinion of all the Courts is that the section applies 
equally to summons as well as to warrant cases®* but the Madras High Court 
had held that this section does not apply to summons cases and it is not 
obligatory on the Court to examine the accused though it may be desirable 
to do so.®* A Fuull Bench of the Rangoon High Court has followed the 
Madras decision.®* The section also applies to summary trials though by 
virtue of the provisions of Section 281, Cri.P.C., sub section (6) the Court may 
not make a record of such examination.®® 

No oath to be administered 

An accused person is entitled to refuse to answer the questions put to 
him under this section and when he does so the Court is not bound to go on 
questioning him ; but the fact, should be noted on the record.®’ An accused 
person does not render himself liable for punishment by refusing to answer 
the questions put to him but he cannot refuse to sign the record of his 
examination, for if he refuses to do so he can be punished under Section 180, 
I.P.C.®® 

An accused person shall not be administered the oath for such examina¬ 
tion. The Bombay High Court observed in the case of Emp, v, Kazi Daud^^ 
that it is repugnant to all principles of criminal law to compel a person to 
give evidence and then to base the charge on such evidence. 
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Written statement cannot take the place of examination under Sec¬ 
tion 313, Gri. P. C. 

The Patna High Court had held earlier that where the accused indicated 
an intention of leaving his defence to his legal adviser by filing a written 
statement, the Court was neither bound nor entitled to question him fur¬ 
ther.With due respect to the learned Judges who composed the Bench of 
that case it may, however, be pointed out that a written statement cannot 
take the place of the examination of the accused by the Court. The view 
expressed above was dissented from in a later bench case of the same Court. 
There it was held that a written statement cannot take the place of the 
examination of the accused under Section 313, Cri P.C. and could not absolve 
the Court from its duties. The Calcutta High Court was of the same view®* 
as also the Sind Chief Court.®* In a later Bihar case acceptance of a written 
statement in substitution of examination of the accused under Section 313, 
Gr.P.C. was held to be illegal.®^ 

In an Oudh case®* the practice of filing written statement was looked at 
with disfavour and the learned judges diarected that Magistrates and Sessions 
Judges should sternly discountenance the practice of filing written statements 
as it was observed that written statements are evolved out of the brains of 
the counsel for the accused and seldom presented the ideas of the accused or 
the facts as known to them. The Supreme Court deprecated the filing of such 
statements in a recent case but remarked that it was not unusual for the 
accused to prefer filing written statement, lest they should suffer by inadvert- 
ant admissions or by damaging statements in answering questions under 
Section 313, Cri.P.C.®® 

Nature of questions to be put to accused 

The Court is not to cross-examine the accused but must put such 
questions to him as would afford him the opportunity to explain the 
circumstances appearing against him.®^ 

The questions should be put intelligently and not as a matter of form.®* 
It is, therefore, not sufficient to put to the accused a general question if he 
desired to say anything about the charges or evidence. The attention of the 
accused should be drawn to points which the Court considers vital in the 
case against the accused®® and those which call for explanation.^ 
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It must however be kept in mind that conviction of the accused should 
not be based merely on his statement recorded under Section 313, Gri. P.G. 
which can hardly be regarded as evidence.^ 

To be questioned if he would adduce evidence 

The examination of the accused under Section 342, Gri. P. C. is to take 
place after evidence of the prosecution witnesses and when the case for the 
prosecution is closed. After the accused has been examined the Court must 
ask him if he intends to adduce evidence in his defence, and where there are 
several accused persons, each one of them, if they intend to adduce evidence.® 
If the accused replies in the negative the counsel for the prosecution 
may sum up his case, and if the Court considers that there is no evidence that 
the accused committed the offence, in a case tried by a jury, direct the jury 
to return a verdict of ‘^not guilty^^ and in other case record its findings. 

It is important that an accused should be properly examined under 
Section 313 and, as their Lordships of the Privy Council indicated in 
Dwarkanaih v. Emperor^^ if a point in the evidence is considered important 
against the accused and the conviction is intended to be based upon it, then 
it is right and proper that the accused should be questioned about the matter 
and be given an opportunity of explaining it if he so desires. This is an im¬ 
portant and salutary provision and should not be slurred over, and whether 
t he matter arises in the Sessions Court or in that of the Committing Magistrate, 
the provisions of Section 313 should be fairly and faithfully observed. 

Section 342 requires the accused to be examined for the purpose of 
enabling him “to explain any circumstances appearing in the evidence against 
him^\ Now it is evident that when the Sessions Court is rccjuired to make 
the examination under this section, the evidence referred to, is the evidence 
in the Sessions Court and the circumstances which appear against the accused 
in that Court. It is not therefore enough to read over the questions and 
answers put in the Committing Magistrate’s Court and ask the accused 
whether he has anything to say about them.® 

Acquittal after recording of prosecution evidence 

Section 232 of the present Code is almost a reproduction of the provisions 
ol sub-scetions (1) to (3) of Section 289 of the repealed Code and brings about 
an important change in dropping of references to jury. 

The section brings about a stage at which the Judge may evaluate the 
evidence and acquit the accuse ! before calling upon him to enter his defence. 
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Three clear stages are contemplated by this section :— 

(i) The entire prosecution evidence must luive b»"en recorded, 

(«) The accused must then be examined under Section 313, and, 

(m) The prosecution and the defence must thereafter have been heard. 

(iv) If on hearing the prosecution and the defence the Judge is of the 
opinion that there was no evidence to histen the guilt on the 
accused the accused shall be acquitted. 

At thi s stage the Judge is to ev dilate the evidence before him on merits 
and not to look to mere prima facie case if any against ihe accust d. 

But if the Judge finds that the case is not one in which he may acquit 
the accused at that stage though there may still be scope for acquittal after he 
is allowed to entifr his defence, he will pass on the next stage under Sec¬ 
tion 233. 


Under Section 232 a Sessions Judge has to decide whether theie is 
evidence to show commission of offence, but at that stage he should not 
consider what value should be attached to such evidence. If he finds that 
there is no evidence, then he has power to acquit the accused. It is ne( essary 
for the Sessions Judge to look into the pi osecuti )n evidence adduced before 
him and the material brought out in the examination of the accused and then 
decide whether there is any evidence or not.® 

The law confers an important statutory right upon the accused person 
to take his chance of acquittal up to the stage of Section 232 of the Code. 
Till then he is under no duty to disclose the names of his defence witnesse\s. 
It the Judge docs not think it piroper to acquit him under Section 232 of the 
Code, he has to call on the accused to enter on his defence and it is that 
stage at which the accused person is under duty to apply for the issue of 
process for summoning the defence witnesses. It would be illegal to pass 
a blanket order for the production of the prosecution and the defence 
evidence immediately after framing a charge against the accused. Any 
denial of this right to lead evidence in support of defence would vitiate the 
whole trial. 

The defence 

If the accused or any of the accused says that he intends to adduce 
evidence and the Court considers that there is evidence that he committed 
the offence the Court must call upon the accused to enter on his defence.® 

And when the accused has been called upon to enter on his defence, he 
or his pleader may open the defence case and may state the law and facts on 
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which he iatends to rely, he may make such comments on the evidence for 
the prosecution and may then examine his witnesses and after their cross- 
examination and re-examination, if any, sum up his case. 

It must, however, be kept in mind that there is no obligation on the 
accused to adduce evidence in his defence. The cardinal and basic rule in 
all trials under the Code is that the prosecution must prove the guilt of 
the accused and the accused is presumed to be innocent until the contrary 
is proved. The accused is merely on the defence and no inferences unfavour¬ 
able to him can be drawn merely because he does not produce evidence in 
defence.® It has already been seen that the accused person has to give a 
list of witnesses whom he wishes to be summoned to give evidence at his trial, 
before the Commitiing Magistrate after the charge has been framed against 
him (Section 211, Gri. P.G.). The attendance of these witnesses is secured by 
the process of the Court. A witness in attendance though not so summoned is 
to be allowed to be examined. (Section 29i, Cri.P.C.), but the accused has 
no right to have a witness summoned subsquently during the course of the 
trial, not named by him earlier, though such a request, if reasonable, and 
made in time should not ordinarily be refused.^® In appropriate cases the 
accused can also apply for a witness being summoned and examined as a 
Court witness under Section 540, Cri.P.C.^^ If, however, the charge ori¬ 
ginally framed by the Committing Magistrate has been amended or has been 
altered or added to, the accused is entitled to re-summon and to call any 
further witness whom the Court may think necessary (Section 231 Cri.P.C.). 
By the recent addition of Section 342-A to the Code an accu<5ed person can 
be a competent witness in his defence and can give evidence on oath in dis¬ 
proof of the charges made against him or any person charged together with 
him at the same trial. He shall however not be called as a witness except 
on his own request in writing and his failure to give evidence cannot be 
made su^^ject of comment nor can give rise to any presumption against him 
or his co-accused. After the defence evidence is closed the accused or his 
pleader is entitled to sum up his case. 

Accused cannot even give evidence on behalf of prosecution 

In India an accused cannot give, evidence on behalf of the prosecution. 
Until a short time ago he could not even appear as a witness in his own 
defence, for Section 312(4), Cri.P.C. laid down that no oath could be ad¬ 
ministered to him, while in view of Sections 5 and 6 of the Indian Oaths 
Act no witness can be examined without oath or afErmalion. The position 
has however undergone a change since the recent enactment of Section 342-A, 
Cri. P.C. which enables an accused person to be a competent witness on 
his own behalf. But the conditions laid down therein are that he cannot be 
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called as a wiiiiess except on his own written request and that he may give 
evidence only after the charge against him has been made. A person is also 
entitled by virtue of Section 340(2), Cri.P.C. to offer himself as a witness in 
proceedings undci Section 107 or under Chapter X, XI, XII or XXXVI 
or under Section 552 of the Code, but it should be borne in mind that none 
of these provisions relates to a trial for an offence, so that the person concern¬ 
ed in it is not “accused of any offence^^.^* 

The right to reply by the prosecution 

Such a right only arises when oral evidenct^ is adduced on behalf of the 
accused, and with the permission of the Court, the prosecutor can reply on 
a point of law, or with regard to the admissibility of a document produced 
by the defence (Section 292, Cri.P.C.). The Select Committee ob.served: 
“VVe have provided that when the accused adduces oral evidence, the prose¬ 
cutor shall have a right to reply, but when the accused produces documentary 
evidence only, which is proved by the prossecution witnesses or which does not 
require proof, then the prosecutor shall sum up and the defence shall have 
a right to reply.It was observed in a Calcutta case^^ that Section 292 
must be read and construed with Section 289, [old Sections 232 and 233(1) 
new] and that the right to reply given by Section 234 arises only, if the ac¬ 
cused or any of the accused adduces evidence after the case for the prose¬ 
cution is closed. The mere fact of the accused proving certain documents 
through a prosecution witness in cross-examination does not amount to ‘ad¬ 
ducing evidence^ nor deprives the accused of hU right of reply. 

Oral arguments and memorandum of arguments 

Section 314 of the 1973 Code makes provision for advance of arguments 
on closure of evidence by the parties and even permits them to file written 
argum'.xits But whatever written arguments are filed by either side, a copy 
of the same shall be simultaneously given to the opposite party. Time for 
lodging of the written arguments is not be allowed or extended unless the 
court for reasons to be recorded considers it necessary, needless to say the 
oral arguments have to be concise specific, relevant and to the point, failing 
which the Court shall have right to regulate them. 

Section 314 reads as here below : 

“(1) Any party to proceeding may, as soon as may be after the close 
of his evidence, address concise oral arguments, and may before he con¬ 
cludes the >ral argurnc nts, if any submit a memorandum to the Court, 
setting forth concisely and under distinct headings, the arguments in 
support of his case and every such memorandum shall form part of the 
record. 


12. Subedar v. State, 1957 ALJ 264. 14. Kmdan Singh v. Emp,, AIR 1931 Lah 

13. Emp,, w Srinath Mahapatra, ILR 43 534: 32 Cri IJ 944. 

Cal 426: 17 Cri IJ 423. 



180 


CRIMINAL TRIAL AND JUDGMENT [ChAP. 

(2) A copy of every such memorandum shall be simultaneously 
furnished to the opposite party. 

(3) No adjournment of the proceedings shall be granted for the 
purpose of filing the written arguments unless, the court, for reasons to 
be recorded in writing, considers it necessary to grant such adjourn¬ 
ment. 

(4) The Court may if it is of the opinion that the oral arguments 
are not concise or relevant, may regulate such arguments.^ 

Under Section 234 of the present Code, the prosecutor shall sum up his 
case and the accused or his pleader shall be entitled to reply after the 
examination of the defence witnesses, if any, if complete. The proviso to 
this section lays down that the prosecutor, with permission of the Court, 
may reply to points of law if any raised by the accused. 

Under the repealed Code, if the accused did not adduce any defence 
the prosecutor was to sum up his case under Section 289 (2). If the accused 
did adduce defence then he or his pleader had to open his case staling the 
facts and law on which reliance was placed under Section 290, and the 
prosecutor then had the right to reply under Section 292. 

Under the present Code, the prosecutor shall open his case under Sec¬ 
tion 226 and the court must hear the submissions of the prosecution and the 
accused before framing of the charge under Section 227. After the pro¬ 
secution's (ividence is over, the Judge must hear the prosecution and the accus¬ 
ed under Section 232. If the accused is not acquitted under that provision 
of law by the Judge, the Judge shall call upon the a^'cusod to enter his 
defence under Section 23':i(i) and though the Code is silent on the point 
it goes without saying that the accused or his pleader shall state his case in 
respect of the trial faced by the accused at this stage. The prosecutor shall 
then step in to sum up his case under Section 234, to which the accused 
shall be afforded an opportunity to meet and if a new point of law is raised 
during arguments by the accused, the prosecutor shall have a right to make 
his submissions on that point under the proviso to Section 234. 

Judgment of acquittal or finding of guilt 

Section 235, sub-section (1) lays down that after hearing arguments and 
points of law if any the Judge shall give a judgment in the case. Sub-section (2) 
lays down that if the accused is convicted, the Judge, shall unless he 
proceeds in accordance with the provisions of Section 360, hear the accused 
on the question of sentence and then pass sentence on him according to Law. 

Sub-section (1) of the present Section 235 is parallel to the provisions of 
Section 309 of the repealed Code. The words “in a case tried by the Judge 
himselP^ have been dropped as all cases are now tried by the Judge himself 
and the trial with the aid of jury and assessors have been abolished. The 
sub-section (1) has been redrafted and a pointed reference is now made to 
the hearing of arguments on points of law, if any. 



IX] 


SESSIONS TRIAL 


181 


Sub-section (2) corresponds to sub-section (2) of the old Section 309 and 
makes a departure from the old law since it now provides for a hearing of 
the accused, if he is convicted on the question of sentence. 

Sub-section (1) of Section 235 says in brief that the Judge shall give a 
judgment after conclusion of the defence case and the prosecutorreply. 

The provision for the hearing of the accused embodied in sub-section (2) 
is new The framers of the present code perhaps found that it used to be 
embrrassing for an accused or his counsel to address the court on the question 
of sentence, while at the same time addressing the Court on the merits of 
the main contention, damping and disputing the guilt of the accused with all 
sound and fury and questioning the fastening of criminal liability on the 
accused. It was thought that only after an accused is convicted and found 
guilty by the court, he could urge as to what sentence may be passed against 
him, after high lighting and taking into consideration the circumstances that 
may prove to be extenuating or may invite courts clamency. 

In Shanket v. State of U. it was laid down that extention of the 

immediate progeny of the accused or throwing of the family of the condemn¬ 
ed prisoner orphaned or resourceless on the scrap heap of society were 
matters extraneous to judicial consideration. 

In Santa Singh v. State of Punjab^^, it was held that a hearing on ques¬ 
tion of sentence was not confined to oral submissions but was intended to 
allow the accused to produce material bearing on the question of sentence. 

A sentence passed without hearmg the accused on the question of sen¬ 
tence is not enforceable and the superior court would be justified, in cases 
of non-compliance of the provisions of Section 235(2), to remand the case to 
the trial court with directions to pass sentence after observance of the 
necessary legal formality, which vitally goes to the root of the sentence 
awarded. 

Accused shall bs heard on the point of sentence 

In the present case, the Sessions Court chose to inflict death sentence 
on the appellant and the possibility cannot be ruled out that if the accused 
had been given opportunity to produce material and make submissions on 
the question of sentence, as contemplated by Section 235(2), he might have 
been able to persuade the Sessions Court to impose the lesser penalty of life 
imprisonment. The breach of the mandatory requirement of Section 235(2) 
cannot, in the circumstances, be ignored as inconsequential and it must be 
held to vitiate the sentence of death imposed by the Sessions Court. 

15. AIR 1975 SC 757. LJ (Cr) 190 : 1976 Chan LR, (Cr.) 96, 

16. AIR 1976 SC 2388. 78, 78 Punj LR 855; 1976 All VVC 

17. Sant Singh V. The State of Punjab, 645 : (1976) 4 SCC 190 : (1976) 3 (Cr) 

1976 Cr LR (SC) 375: 1976 Cri IJ LT 574: 1976 All (Cr) C 344. 

1875: AIR 1976 SC 2386: 1976 Cur 



182 


CRIMINAL TRIAL AND JUDGMENT 


[Chap. 


The procedure followed by the Sessions Judge indicates that he stopped 
the proceedings of the case at the stage of Section 232. In such a case, it 
is natural for the accused or his counsel to expect the court to record an 
order of acquittal. If the court, after further consideration of the evidence 
on record is of the view that it is not a case for acquittal as laid down in 
Section 232, it is the duty of the Court to call upon the accused to enter on 
his defence as required under Section 2J3, without following the further pro¬ 
cedure, the case was posted for hearing the accused on the point of sentence 
as provided under Section 235. This stage arises only if the accused is con¬ 
victed. Failure on the part of the Sessions Judge laid down on the said 
sections in a clear-cut manner gives rise to an apprehension in the mind of the 
accused that he may not get justice at the hands of the Court. 

The hearing contemplated by Section 235(2) is not confined merely to 
hearing oral submissions, but it is also intended to give an opportunity to the 
prosecution and the accused to place before the court facts and material 
relating to various factors hearing on the question of sentence and if they 
are contested by either side, then to produce evidence for the purpose of 
establishing the same. He must be given an opportunity of making his 
representation only regarding the question of sentence and for this purpose 
he may be allowed to place such materials as he may think fit but which 
may have bearing only on the question of sentence.^® But it does not 
mean that in every such case there has to be a remand. Remand is an 
exception, not the rule, and ought to be avoided as far as possible in the 
interests of expeditious, though fair, disposal of case.^** But where the 
minimum sentence has been awarded the case need not be remitted to the 
trial court for reconsideration on the question of sentence.*^ 

The non-compliance with the mandatory provisions of Section 235(2) 
cannot be treated as a mere irregularity curable under Section 465 of the 
Code of Criminal Procedure, 1973. It goes to the root of the matter and 
resulting illegality is of such a character that it vitiates the sentence.** But 
failure to give hearing on the question of sentence would not affect the 
conviction.** 

Where the appeallant was sentenced to death but was not heard under 
Section 235(2), the Supreme Court gave such opportunity and found 
appellant not really destituted and in view of the brutal murder of two, 
did not interfere with the death sentence awarded.** Where the accused is 
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20. (1977) 3 see 68: 1977 SCC (CYi) 
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21. (1977) 2 sec 131:1977 SCC (Cri) 
262: (1977) 3 SCC 218: 1977 SCC 
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23. (1977) 3 SCC 218 : 1977 SCC (Cri) 
262. 

24. Kuruuf alias Muthu v. State of Tamil 
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covicted for an offence under Section 302, I.P*C., the Court should call upon 
the Public Prosecutor at the stage of Section 235(2) to state to the Court 
whether the case is one where the accused as a matter of justice should be 
awarded the extreme penalty of law or the lesser sentence of imprisonment 
for life. If the Public Prosecutor informs the Court that the State as pro¬ 
secutor is of the opinion that the case is not one where extreme penalty is 
called for and if the Sessions Judge agrees with the submission, the matter 
should end there.If alcohol had played any role in the commission of the 
offence, State must provide for anti-alcoholic therapy of the prisioner,*® 


25, Rajtndra Prasad v. State of U»P.^ (1979) 
3 see 646. 682; 1979 See (eri) 
749: (1979) 3 SeR 78: 1979 eri LJ 
792. 
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2 see 103, 108: 1979 See (Cri) 376 
(1979) 2Sej 158: 1979 Cri IJ 636 
1979 MIJ (Cri) 534:16 ACC 104 (it) 
1979 GLR (SC) 390. 



Chapter X 


SPECIAL PROCEDURE AT THE TRIAL IN 
CERTAIN CASES 

1. Procedure in case of previous conviction 

In a sessiims triril, when tlie accused is charged with an oironce and is 
further cliarged that by reason of a previous conviction, he is liable to 
enhanced punishment or tlie punisliment of a different kind for such subse¬ 
quent offence, the ordinary procedure is inodiiied to the following extent by 
Section 236. 

In a case where a previous conviction is charged under the provisions of 
sub-section (7) of Section 211, and the accused does not admit that he had 
been previously convicted as alleged in the charge, the Judge, may, after he 
has convicted the said accused under Section 229 or 235, take evidence in 
respect of the all.-gcd previous conviction, and shall record a finding thereon : 

Provided that no such charge shall be read out by the Judge nor shall 
the accused be asked to plead thereto nor shall the previous conviction be 
referred to by the prosecution or in any evidence adduced by it, unless and 
until tlie accused has been convicted under Section 229 or Section 235. 

1 his provision of law is based on the principle that a pi isoner on his trial 
ought not to be prejudiced by the statement of previous conviction suffered 
by hini.^ Ihis provision of the law is imperative and essential and should be 
closely followed. An accused person though he may have earlier convictions 
behind him, is entitled to have his case tried as if his guilt was not a foregone 
conclusion.2 Section 236, Cr.P.C., however, applies to trials before the Court 
of Sessions only and as regards the trial before the Magistrates the relevant 
provision is contained in Section 248(3). Where a previous conviction is 
charged and the accused does not admit such conviction, the Magistrate may, 
after he has convicted the accused under Section 241, 248(2) or 246(3), take 
evidence in respect of the alleged previous conviction and shall record a 
finding thereon. Thus, the evidence of a previous conviction for the purpose 
of affecting the punishment to be awarded could be taken only after the 
Magistrate has convicted the accused. An earlier view to the contrary was 
held in a certain case® but is now obsolete after the coming into force of the 
Cri. P. C. of 1973. 


1. C>. E. V. fCartik Chandar, IbR 14 Cal 520. 

721 (727)(FB): AIR 1920 Pat 351. 3. Dehari Sonar v. Emperor, ILR 50 Cal 

2. AIR 1930 All 17 : Emperor v. 357. 

Jhinguri, 1890 AWN 12 : ILR 1 Rang 
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At the time of framing the charge, however, the Magistrate has to charge 
the accused with the substantive offence, and at the same timt?, in anticipa¬ 
tion, with the previous convictions also. 

Section 211, referred to in the body of Section 236, deals with the 
cout(!nts of a charge, and sub-section (7) of Section 211 reads as here below : 

Section 211, sub^section (7 ): 

If the accused, having been previously convicted of any offence, is liable, by reason of 
sucli previous conviction, to enhanced punishment, or to punishment of a different kind, for 
a subsequent offence, and it is intended to prove such previous conviction for the purpose of 
affecting the punishment which the Court may think fit to award for the subsequent offence, 
the fact, date and place of the previous conviction shall be stated in the charge; and if such 
statement has been omitted the Court may add it at any time before sentence is passed. 

The old corresponding law to the Section 236 is contained in Section 310 
of the repealed code. The present Code has only brought about a change 
in deleting all references to a trial by jury in this section. Though the 
language may not appear to be the same, in all other respects the provision 
of law remains unaltered. It is only after conclusion of a trial that the record 
of previous conviction should be put up and never before this stage, should 
an accused be confronted with tliis allegation. The stage contemplated by 
Section 236 is reached only after recording of a finding of guilt and conviction 
against an accused by the Sessions Judge.^ But before an accused is ques¬ 
tioned about his criminal record, there must be evidence legally admissible 
on record which could establish that the accused had committed the alleged 
offences in the past. Distinction in Sections 75 and 303 of the Indian Penal 
Code are set out in Praiap v. State of U, 

If the previous convictions are set forth in the charge and if the charge 
has been read over and explained to the accused and he pleads guilty to it 
without any reservation he is admitting the previous conviction within the 
meaning of the section.® In such a case, evidence of the previous conviction 
need not be taken. The mere admission by the accused that he had been in 
jail once is however not sufficient to show that he pleaded guilty to a previous 
conviction for an offence rendering him liable to enhanced punishment.’ 


Whenever, it is required to prove a previous conviction against an 
accused for the purpose of enhancement of punishment, such previous convic¬ 
tion must be proved strictly and in accordance with law.® Tlie accused must 
also be called upon to “plead"" to the charge of previous conviction.® 

If the fact of previous conviction is relevant under provisions of the 
Indian Evidence Act, such evidence need not be delayed to be given at the 
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trial of the subsequent offence notwithstanding, the earlier provision. For 
instance, where a person was charged with the offence of belonging to a gang 
of persons associated for the purposes of habitually committing dacoity, proof 
of previous conviction was held to be admissible under Section 14 of the 
Evidence Act.^® 

2. Procedure at trial of person to whom pardon has been tendered 

A person who has been tendered a pardon (under Section 306 or 307, 
Cri.P.C.) may be tried for the offences in respect of which pardon was 
tendered or for any other offence of which he appears to have been guilty in 
connection with the same matter, if he has not complied with the conditions 
on which the tender was made, by wilfully concealing anything or by giving 
false evidence. (Section 308, Cri.P.C.) 

Such person cannot be tried jointly with any of the other accused and at 
the trial he is entitled to plead that he has complied with the conditions upon 
which the tender was made to him. In such a case it is for the prosecution 
to prove that such conditions have not been complied with. The statement 
of the person can be given in evidence against him at the trial. 

In a Court of Session before the charge is read out and explained to the 
accused, and in the Court of a Magistrate, before the evidence of the witnesses 
for the prosecution is taken, the Judge or the Magistrate must ask the accused 
whether he pleads that he has complied with the conditions on which tender 
of pardon was made. 

If the accused pleads compliance with the conditions of the tender the 
plea must be recorded and the Court must find before passing judgment, 
whether or not the accused has complied with the conditions of the pardon. 
If the finding is in the affirmative the Court must pass the judgment of 
acquittal. [Sub-sections (4) & (5) Section 308, Cri.P.C. 1973], 

This provision was added for the first time to the Code of Criminal 
Procedure, 1898 after the amendment of 1923 (Code of Criminal Procedure 
Amendment Act VIII of 1923). Prior to that amendment it was the duty of 
the Court to decide, if the approver had pleaded that he had complied with 
the conditions of the pardon, to give a finding on that issue first, before 
trying him for the offence in respect of which the pardon was tendered. 
Under this procedure the accused was asked at the very commencement of 
the proceedings, whether he pleads 'compliance with the conditions of the 
pardon and if it is found that he has so complied the accused must be 
acquitted, whatever the finding as to the guilt of the accused in respect of 
the main offence. 


10. a. V. ATa^a, 1 OWN 146 : ILR 46 
Bom 958: ILR 9 Luck 22. 
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By the further amendment in 1955, cases of bribery and corruption were 
brought within its ambit by addition of clause (2B) and such cases were com¬ 
mitted to the Court of the Special Judge appointed under the Criminal Law 
Amendment Act (XLVI of 1952). 

Pardon can be granted at any stage of an investigation or inquiry and 
the moment an accused is pardoned he is presumed to have been discharged 
and he can be examined as a witness.^* 

The rationale behind grant of pardons is that the true state, of facts i)f 
the case are encouraged to be disclosed to the court even at the risk of letting 
off the smaller catch for the bigger sharks. 

Section 306 of the Code of 1973 almost spells out this objective of the 
law' that pardon is to be granted with a view to obtain the evidence of any 
person supposed to have been directly^ or indirectly concerned in, or privy to, 
an offence. Section 307 echoes the same very objective in the same very 
words again. The idea is to unravel the dark and unfathomed retrospect of 
a criminal act to bring the guilty to the book even by encouraging those, who 
were privy to it, to talk. The price of such information sometimes paid by 
law, not very willingly, and readily, is tender of pardon to such accomplices. 

Who can grant pardon ,—The Chief Judicial Magistrate or a Metropolitan 
Magistrate at any stage of the investigation or inquiry into, or the trial of, 
the offence, and the Magistrate of the first class inquiring into, or trying the 
offence, at any stage of the inquiry or trial, may tender a pardon to such 
person on condition of his making a full and true disclosure of the whole of 
the circumstances within his knowledge relative to the offence and to every 
other person concerned, whether as principal or abettor, in the commission 
thereof. Section 307 confers this power on a court to which commitment is 
made of the case by the committing Magistrate, to grant such pardon. This 
definition would include the sessions court. Since the High Courts are not 
supposed to normally exercise any original jurisdiction under Act II of 1974, 
it would only be a rare case, where a High Court is confronted with such a 
problem. 

What an order granting pardon must contain ,—The reasons for granting 
pardon and whether the tender of pardon was or was not accepted by the 
person to whom it was made are the two essential requirements of an order 
passed under Section 306 or 307. Every person accepting a tender of pardon 
shall be examined as a witness in the court of the Magistrate taking 
cognisance of the offence and in the subsequent trial if any.^* Such person, 
unless he is already on bail, must be detained in custody until the termina¬ 
tion of the trial.^* Where a person who has accepted a tender of pardon 
and has becMi examined, the Magistrate taking cognisance of that offence 

12. In re Petris, AIR 1954 SC 616. 14. See. 306 sub-scction (4) clause (/»). 

13. Sec. 306 lub-scciion (4) clause (a). 
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shall, without making any further enquiry in the case, commit it for trial to 
the court of session if the offence is triable exclusively by that court or if the 
Magistrate taking cognisance is the Chief J udicial Magistrate, to a court of 
Special Judge appointed under the Criminal Law Amendment Act, 1952 
(46 of 1952), if the ofience is triable exclusively by that court. In any other 
case, the Magistrate taking cognisance of the case must make over the case to 
the Chief Judicial Magistrate who shall try such case himself.^® 


Section 308, however lays down safeguards against misuse of the grant of 
pardon and if the Public Prosecutor certifies that in his opinion such person 
either wilfully concealed anything essential or gave false evidence and there¬ 
by violated or did not comply with, the conditions on which the tender was 
made, such person may be tried for the offence in respect of which the 
pardon was tendered or of any other offence of which he appears to have 
been guilty in connection with the same matter, and also for the offence of 
giving false evidence. The trial of such person shall however not be joint 
with any of the other accused and a sanction of the High Court must be 
obtained before hand to prosecute him for giving false evidence. Any state¬ 
ment made by such person accepting the tender of pardon and recorded by a 
Magistrate under Section 161 or by a court under sub-section (4) of Section 
306 may be given in evidence against him at such trial.^® At such trial, the 
accused shall be entitled to plead that he has complied with the condition 
upon which such tender was made, in which case it shall be for the prosecu¬ 
tion to prove that the condition had not been complied with.^’^ At such 
trial, the court shall, if it is a court of session, before the charge is read out 
and explained to the accused ; or if it is the court of Magistrate, before the 
evidence of the witnesses for the prosecution is taken, ask the accused whether 
he pleads that he has complied with the conditions on which the tender of 
pardon was made.*® If the accused does so plead, the court shall record the 
plea and proceed with the trial and it shall before the passing of judgment in 
the case, find whether or not the accused has complied with the conditions of 
the pardon and, if it finds that he has so complied, it shall, notwithstanding 
contained in the code, pass a judgment of acquittal.^® 

Variations brought about by the new Code ,—While under the repealed Code, 
pardon could be granted by a District Magistrate, a Presidency Magistrate, a 
Sub-Divisional Magistrate or any Magistrate of the First Glass at any stage ol 
investigation or inquiry into, or the trial of the offence under Section 306 ol 
the present Code, pardon can be tendered by (1) the Chief Judicial Magis¬ 
trate in place of the District Magistrate, («) a Metropolitan Magistrate 
which is the new nomenclature for a Presidency Magistrate and (iii) a Magis¬ 
trate of the First Glass, as before. 


15. See. 306 sub-section 5, clauses (a) 17. Sec. 308 sub-section (3). 

and (b). 18. Sec. 306, sub-section (4). 

16. See. 309 sub-section (2). 19. See. 308 sub-section (5). 
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But while a Magistrate of the first class could under the repealed Code 
tender pardon at any stage of investigation or inquiry or trial, under th(' 
present Code, under Section 306 he can do so only in respect of the trial or 
enquiry with which he is seized though he may exercise the powers of pardon 
at any stage of such enquiry or trial. 

Under the old Section 337 to which the present Section 306 corresponds, 
pardon could be tendered in offences exclusively triable by the High Court or 
Court of Session or any offence punishable with imprisonment which extended 
to 7 years or offences punishable under Sections 161, 165, I65-A, 369, 401, 
435 and 477-A of the Penal Code. Under the present Code, no offences are 
now exclusively triable by the High Court and as such, the words having that 
reference have been deleted. The words “or with a more severe sentence^^ 
occurring in Section 306(b) are new and have been inserted perhaps with a 
view to wipe out the ambiguous edges of law and to obviate a possible argu¬ 
ment that an offence punishable with more than seven years of sentence of 
imprisonment is not one in which the imprisonment extended to seven years. 

Two changes have further been brought about in sub-section (3) corres¬ 
ponding to sub-section (1-A) of old Section 337. Firstly clause (b) makes it 
obligatory on the Magistrate to place on record whether the tender was or 
was not accepted by the person to whom it was tendered and secondly the 
copy of record shall be furnished to the accused free of cost on an applica¬ 
tion being made by him in that behalf. 

A minor change has been brought about in sub-section (5) which 
reminds one of the old sub-sections (2A) and (2B) of the old section. In the 
repealed Code cases in which pardon was tendered were to be committed to 
the Court of Session or High Court if that was the case of the Special Judge. 
In the present Code, a change has been introduced in case of offences triable 
by a Magistrate, and if the Magistrate who tendered pardon happened to be 
a Chief Judicial Magistrate, the case should be committed to the Court of 
Session and in case of any other Magistrate it will be laid before the Chief 
Judicial Magistrate, who shall try the case himself. 

It is by now well accepted that pardon is one of the prerogatives that 
have been recognised over times immemorial as being vested in the sovereign, 
wherever the sovereignty may lie. It is an act of grace and the purpose is of 
securing the evidence of a co-accused. 

The material change brought about in Section 307, which corresponds 
to the old Section 338 of the repealed Code is the omission of words “or 
order the committing Magistrate or the District Magistrate to lender*^ after 
the word pardon, with the consequence that if the Court to which a case is 
committed considers tender of pardon, expedient, the Judge concerned, shall 
have to do it himself. Section 307, Cri.P.C. therefore vests the Court to 
which commitment is made, with the power to tender pardon during the 
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trial of the case, but it does not annihilate the powers conferred under Sec¬ 
tion 306(1), Cri.P.G. 

The new Section 308 is a near reproduction of the old Sections 339 and 
339A, and the variations in the present drafting have almost no effect on the 
substance of the provision. 

In Mastar Singh v. State of Punjab^^, it was laid down by the Supreme 
Court that where the approver did not say that he took any active part in 
the assault on the deceased but his statement showed that he was a privy to 
or an abettor in the commission of the offence and the Magistrate who gran¬ 
ted the pardon to the approver was fully satisfied that the approver was going 
to make full and complete disclosure which he did, it could not be said that 
the provisions of Section 337 (now Section 306) had been violated. 

3. Procedure where the accused does not understand the proceed¬ 
ings 

If the accused though sane, cannot be made to understand the procee¬ 
dings, the Court may proceed with the enquiry or trial but if the enquiry 
results in commitnumt or the trial results in a conviction the proceedings 
must be forwarded to the High Court with the report of the circumstances of 
the case and the High Court shall pass such order thereon as it thinks fit. 
(Section 318, Cri.P.C,). This provision does not apply to persons who are of 
unsound mind for whom the procedure is laid down in Chapter XXV, 
Cri.P.C., but only to those who are unable to understand the proceedings due 
to ignorance of the language or other similar causes. A reference has to be 
made to the High Court, as a measure of extra precaution so that a higher 
court may satisfy itself that it was a fair trial or enquiry and in the case of an 
order of commitment, may give directions as to the manner in which the 
trial may procec'd in the Court of Session.*^ If the prisoner is not able to 
understand the proceedings, according to the English common law it is not a 
fair and proper trial. The discretion under such cases is given by law to the 
High Court which under special circumstances might treat the trial to be 
sufficient and pass sentence according to the facts establish© 1 as a result of 
those proco(?dings.** 

The Court, if it finds that the accused is unable to follow and understand 
the proceedings, can proceed with the trial and can convict him for the 
offence with which he is charged but the Court must refer the matter to the 
High Court. Merely because an accused is deaf or dumb would not exempt 
him from punishment. 

The changes brought about in the present Section 318 of the Code of 
1973 over the old Section 341 of the repealed Code are of consequential 

20. AIR 1975 SC 1323. Mad i29. 
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nature due to abolition of the committal proceedings and accordingly the 
words “if such inquiry results in a commitment or*^ occurring in the language 
of the old Section 341 have been dropped and the words “such proceedings^^ 
have been, introduced for the words “such triar\ The words “of unsound 
mind^^ used instead of the word “insane^^ can only be said to be change in 
the drafting of the language and largely of an inconsequential effect. 

In State of Gujarat v. Vaghari^^ it was laid down that if an accused was 
unable to understand the proceedings, being deaf and dumb, and was also 
illiterate, it was not safe to even rely on his confession and base a conviction 
on such confession. 

Reference who to make and at what stage .—The Court cannot make a refe« 
rence is the midst of a trial before any conviction. The Court is required to 
proceed to the end of the trial before any proceedings are forwarded to the 
High Court. It would not be safe from gestures and signs made by the 
accused to make any inference about admission of guilt.While the com¬ 
plainant and his witnesses were being examined the accused showed that he 
was dumb, and thencefrom the Magistrate, without framing a charge, but 
expressing an opinion about the guilt of the accused, made a referenc(‘ to the 
High Court, who found the trial to be imperfect as the charge had not been 
framed and refused to treat the mere expression of opinion of guilt of accused 
as being tantamount to a conviction and returned the case for decision before 
the Magistrate, directing him to come to a definite opinion whether the 
accused could be made to understand the proceedings and if h(» came to that 
opinion, to proceed with the trial and if the sam(3 resulted in a conviction or 
commitment, to forward the proceedings under this section with a report of 
the circumstances of the case.** 

The proper course for a trial court to adopt, if the trial results in a con¬ 
viction, is to submit the proceedings to the High Court for such orders as the 
High Court may find fit to pass. The section prohibits a court from passing 
sentence when it is not certain that the accused had understood the procee¬ 
dings. 

4. Procedure in cases of accused being a lunatic** 

When a Magistrate holding an inquiry or a trial has reason to believe 
that accused is of unsound mind and consequently incapable of making his 
defencCj the law requires the Magistrate to inquire into the fact of such 
unsoundness of mind before proceeding with the inquiry or trial [Section 328, 
sub-section (1), Cri.P.C.]. The proper course for the Magistrate is to get 
such accused examined or kept under observation by Civil Surgeon of the 
district or other authorised medical officer, and to examine such officer as a 

of Kerala v. Chalean KoUan, (1960)2 
Kcr LR 206. 

26. See Secs. 464 to 475, Cri.P.C. 
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witness. If after such evidence the Magistrate is of opinion that the accused 
is of unsound mind and is consequently incapable of making his defence, he 
must record a finding to that effect and postpone further proceedings in the 
case [Section 328, sub-section (3), Gri.P.G.]. 

Similarly, if a person committed for trial before a Gourt of Session 
appears to the court at his trial to be of unsound mind and consequently 
incapable of making his defence, the court shall in the first instance try the 
fact of such unsoundness and incapacity and if satisfied of the fact, the Judge 
shall record a finding to that effect and postpone further proceedings 
[Section 329, sub-section (1), Gri.P.G.]. The trial of the fact of unsoundness 
of mind or incapacity of the accused to make his defence is also a fact of the 
trial before the court. 

Pending the determination of unsoundness of mind and incapacity of 
accused to make his defence, and also if such a finding is recorded, the court 
may release the accused on sufficient security being given, that he shall be 
properly taken care of and shall l>e prevented from doing injury to himself or 
to any other person, and for his appearance, when required (Section 330, 
Glauso K Gri.P.G.). This may be done in bailable as well as non-bailable 
cases. 

If the case is one in which in the opinion of the Magistrate or the court, 
bail should not be taken, or if sufficient security is not given, the Magistrate? 
or the Gourt, shall order the accused to be detained, in safe custody in a pro¬ 
per place, and report the action taken to the State Government. An order 
for the detention of the accused in a lunatic asylum should not be made 
except in accordance with tlie rules made under the Indian Lunacy Act 
(Act VI of 1912) [Section 330, sub-section (2), Gri.P.G.]. 

The postponed inquiry or trial may be resumed and when the accused 
appears or is again brought before the Magistrate or the Gourt, as the case 
may be, and the latter considers him capable of making his defence, the 
inquiry or trial shall proceed, but if it considers the accused to be still incapa¬ 
ble of making his defence and to be of unsound mind at the time of the 
commission of the offence, the accused may be acquitted upon the ground 
that at the time at which he is alleged to have committed the offence, he 
was by reason of unsoundness of mind, incapable of knowing the nature of 
act alleged or that it was wrong or contrary to law. In such a case the 
finding must specifically state whether the accused committed the act or not 
(Sections 331 and 334, Gri.P.G). The accused is to be detained in safe 
custody, where the finding is that the accused person committed the act 
alleged (Section 335). The privilege of deciding whether the accused shall 
be released or not lies with the State Government and not with the Gourt.*’ 

27. In re Public Prosecutor v. Kandaswami Mudali, ILR 1952 Mad 485. 
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Where the accused appears to be of sound mind at the time of inquiry 
or trial, but the Magistrate is satisfied from the evidence given before him, 
that at the time when the act was committed, by reason of unsoundness of 
mind, he was incapable of knowing the nature of act or that it was wrong or 
contrary to law, the Magistrate shall proceed with the case and if the accused 
ought to be committed to the Court of Session, send him for trial before such 
court. Similarly, where a person is detained in a prison or a lunatic asylum 
after the preliminary inquiry as to his lunacy and the Inspector General of 
Prisons or any two Visitors of such asylum certify that such person is capable 
of making his defence, the inquiry or trial shall proceed (Sections 337 
and 338). 

Where a plea of insanity is set up, the burden of proof lies on the defence 
to show that the accused at the time of committing the offence was, by 
reason of unsoundness of mind incapable of knowing the nature of the act, 
or that he was doing what was either wrong or contrary to law. Nothing 
short of this particular degree of insanity would bring the case within the 
exception. All other forms of insanity and all other minor aberrations of 
mind, which are recognised by the medical science as amounting to madness 
are excluded in the eyes of the law. The legal conception of insanity of 
course differs considerably from the medical conception and it is not every 
form of insanity or madness that is recognised by law as a sufficient excuse.*® 

The crucial point of time for deciding whether the benefit of Section 84 
of the Indian Penal Code should be given or not is the material time when 
the offence takes place. If at that moment a man is found to be labouring 
under such a defect of reason as not to know the nature of the act he was 
doing or that, even if he knew of it, he did not know it was either wrong or 
contrary to law, then Section 84 must be applied. In coming to that con¬ 
clusion, the relevant circumstances like the behaviour of the accused before 
the commission of the offence and his behaviour after the commission of the 
offence, should be taken into consideration.*® 

The duty of the magistrate in case of mental infirmity of the accused 
and his incapacity in making defence is laid down in more detail in Jai 
Shanker v. State of Himachal Pradesh^^. In Vivian Rodrick v. State of West 
Bengal^^, it was laid down that the provisions were applicable to appeals also. 
The Court has to determine as to whether the accused was of unsound mind 
not only on the date of the offence but also on the date of commencement of 
the trial. Where the Sessions Judge was satisfied that the accused was of 
sound mind, the not holding of a regular enquiry would not vitiate the 


trial.®* 
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To adopt the procedure laid down in these provisions, it is necessary 
that the person committed for trial must appear to the Court to be of 
unsound mind and incapable of making his defence. If the record shows that 
on the date when the trial commenced, the accused was able to understand 
the charged read out to him and he pleaded not guilty and claimed to be 
tried, it is not the duty of the Court to proceed to try the fact of unsound¬ 
ness of mind of an accused whenever one is brought for trial unless it appears 
that the accused is of unsound mind. Accordingly there was no obligation 
on the parr of the court to investigate whether the accused was of unsound 
mind or not and as such the trial proceedings cannot be considered to be 
illegal or void. 

The hearing of the appeal in which sentence of death is challenged, 
when admittedly the accused appellant was of unsound mind must be consi¬ 
dered to have caused serious prejudice to the accused resulting in failure of 
justice and in the circumstances of the case it was not proper for the Division 
Bench to have heard and disposed of the appeal.*® 

The changes made by the present Code in the old law on the point are 
only confined to the language of the law and make no substantial impact. 

6. Procedure where a Magistrate cannot dispose of a case or cannot 

pass proper orders 

(i) Where a Magistrate on the evidence before him, in the course of an 
inquiry or trial, comes to the conclusion that the case should be tried or com¬ 
mitted for trial by some other Magistrate in the same district, he must stay 
proceedings and submit the case with a brief report, explaining its nature, 
to the Magistrate to whom he is subordinate (Section 322, Cri P.G.). 

A Magistrate may find that he has no jurisdiction to try the case as the 
offence was committed within another sub-division, or he may find that he is 
not competent to try that particular offence which is disclosed during the trial. 
In either case he cannot discharge the accused for want of jurisdiction but 
should proceed under this provision.*^ Similarly, if the evidence discloses 
circumstances of aggravation, which make the case cognizable by a higher 
court, this provision of law should be availed of.®* 

The reasons leading the Magistrate to warrant such presumption could 
include lack of jurisdiction, or an opinion on the part of such Magistrate that 
the case is one which should tried or committed for trial by another Magis¬ 
trate or that the case should be tried by the Chief Judicial Magistrate. 

The Magistrate, in any of these events, shall stay the proceedings and 
shall submit the case to the Chief Judicial Magistrate or such other Magis¬ 
trate, having jurisdiction, as the Chief Judicial Magistrate directs, with a 

33. Vitfian Rodrick v. State of West Bengal 125. 
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brief report explaining the nature of the case.®® The Magistrate to whom 
the case is submitted may, if so empowered, either try the case himself, or 
refer it to any Magistrate subordinate to him having jurisdiction, or commit 
the accused to trial. 

The important changes brought about by the present Code are that 
Section 322 has been made applicable even to Metropolitan towns as a result 
of the omission of words “outside the Presidency towns'^ in sub-section (1) of 
Section 346 of the 18^)8 Code; and that the present Section 322 adds two 
more grounds contained in clauses {a) and (r), the earlier ground being 
retained in clause (^). Under the present law the accused is now required to 
be submitted to the Chief Judicial Magistrate under Section 322 or such other 
Magistrate having jurisdiction as the Chief Judicial Magistrate while under 
the repealed Code, the record had to be submitted for orders to the Magis¬ 
trate to whom the concerned Magistrate was subordinate, or such other 
Magistrate, having jurisdiction, as the District Magistrate directed. 

No tribunal can properly clutch at jurisdiction by intentionally ignoring 
facts of aggravation which make the offences really cognizable only by a 
higher tribunal.®* 

It is an evasion of law to treat an aggravated offence as an ordinary one 
and thus introduce a different jurisdiction or a lower scale of punishment. 
When evidence discloses circumstances of aggravation e.g, use of a dangerous 
weapon which makes the offence cognizable by a Higher Court it becomes 
the duty of the trying Magistrate to use proper procedure for sending the case 
to the Higher Court.®* 

In Section 323, which is a near reproduction of Section 347 of the repeal¬ 
ed Code, the words “or the High Court'' have been omitted, as now in the 
present Code, all commitments have to be made to the Court of Session. 
The words “and if he is empowered to commit for trial" have also been 
deleted to the result that all Magistrates who find that the case under the 
enquiry or trial before them ought to be tried by the Court of Session, shall 
commit it to the Court of Session. 

7. Procedure where Magistrate finds case should be committed 

If in any inquiry or trial before a Magistrate, before signing judgment, 
it appears to him at any stage of the proceedings, that the case is one which 
ought to be tried in the Court of Session, he shall commit the accused to 
that Court for trial (Section 322, Gri. P. G. 1973). 
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A Magistrate taking up a case may by himself if he has jurisdiction or 
he may, if he thinks he cannot inflict an adequate sentence, act under Sec¬ 
tion 322 or 325, Cri. P, G. and send it to the Chief Judicial Magistrate, or 
he may, if he thinks that it is a proper case for a Court of Session, to commit 
the accused under Section 323; or if he has no power to commit, send it 
under Section 322 to another Magistrate for the purpose of commitment. 

If, in any inquiry into an offence or a trial before a Magistrate, it 
appears to him at any stage of the proceedings before signing the judgment 
that the case is one which ought to be tried by the Court of Session, he shall 
commit it to that Court under the provisions hereinbefore contained. 

Powers under Section 323, corresponding to Section 437 of the repealed 
Code, can be exercised even in absence of express orders of discharge. These 
powers must be exercised before signing of judgment as Section 300(1) of the 
Code, bars trial of the person again not only for the same offence but also 
for any other offence based on the same facts. 

8. Procedure in cases of perjury or ofifences against public 

justice^^’ 

When a court, whether civil, revenue or criminal is of opinion that it 
is expedient in the interest of justice that an enquiry should be made into an 
offence regarding Section 195, Cri. P. C. sub-section (1), clauses (a) or (6), 
which appears to have been committed in or in relation to a proceeding in 
that court, such court may after such preliminary enquiry, if any, which 
it thinks necessary, record a finding to that effect and make a complaint 
thereof in writing signed by the presiding officer of that court. The writing 
shall be forwarded to the Judicial Magistrate of the first class having juris¬ 
diction and the court may take sufficient security for the appearance of the 
accused before such Magistrate or if the alleged offence is not bailable, may 
send the accused in custody to such Magistrate. The court may also bind 
over any person who appears and gives evidence before such Magistrate. 

The object and scope of such proceedings has been defined in a number 
of rulings of the Supreme Court." In case of forgery of a document, the 
lapse between forgery and production in court is one of the factors that 
could be material." Court has been defined to include Civil, Criminal and 
Revenue courts." 

Preliminary enquiry before complaint by court .—It is no doubt true that 
it is not obligatory for any court under the law to have a preliminary 
enquiry in a case before it decides to make a complaint but it has been 
consistently held by the various High Courts that it is desirable that there 
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should be such an enquiry before a court decides to make a complaint, 
unless the perjury was absolutely clear on the face of the record. In a 
case where a court decides to take further evidence in order to determine 
whether or not the allegations contained in the affidavit are false, then it is 
but fair to give the accused an opportunity of either meeting that evidence 
when it is being taken, or if such an opportunity has been given, then to 
give him an opportunity as envisaged by Section 340, Cri. P. C. The argu¬ 
ment that the accused will have full opportunity of meeting all the evidence 
when it is produced against him at the trial, is not sufficient reason for denying 
him the opportunity of meeting that evidence at the preliminary stage. 
It is a serious matter for any one to have to face a criminal trial and if the 
law contemplated giving an opportunity to the accused of meeting the case 
at an earlier stage than the trial itself, then such an opportunity should not 
be denied.^ 

A complaint in writing by the public servant concerned or by some 
public servant to whom he is subordinate is a condition precedent to the 
cognizance being taken by a Magistrate of an offence mentioned in Sec¬ 
tion 195(1) (fl) of the Code of Criminal Procedure, 1973. It must be strictly 
complied with. A complaint by a person who is merely authorised in writ¬ 
ing to file a complaint is not a good substitute, for Section 195 does not permit 
any delegation of authority by the public servant concerned. Therefore, 
proceedings started before a Magistrate under Section 182 of the India Penal 
Code, 1860, on a complaint filed by a person who was merely authorised 
by the public servant concerned to file a complaint, were without jurisdic¬ 
tion.*® 


Clause (^) and sub-clauses (z) and (it) of Section 195, Cri. P. C., relate to 
the offences punishable under Sections 193 to 196, 199-200, 205-211 and 228, 
I. P. C. when such an offence is alleged to have been committed in, or in 
relation to any proceeding in any court or punishable under Sections 335, 
339 or 340, Cri. P. C., when such an offence is alleged to have been com¬ 
mitted in relation to any proceedings in any court in respect of a document 
produced or given in evidence in such proceedings. 

The offences regarding clause (a) of Section 195, Cri. P. C. sub-section (1) 
are offences against public justice, while the offences regarding clause (6) 
of that sub-section relate to documents given in evidence. No court can 
take cognizance of any such offences except on the complaint in writing of the 
court in which the offence is committed or of some other court to which such 
court is subordinate. Such superior court may complain where the subordinate 
court has omitted to do so.*® The order for making a complaint or refusal to 
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make a complaint is appealable.*’ If the court making the complaint finds that 
the offence committed or brought to the notice of that court, is triable exclu¬ 
sively by the Court of Session, that court instead of sending the case to a Magis¬ 
trate for preliminary enquiry, may itself complete that enquiry and commit the 
person to stand his trial before the Court of Session. For the purposes of 
such an enquiry that court should exercise all the powers of a Magistrate, 
and its proceedings should be conducted as nearly as possible in accordance 
with the provisions relating to such an enquiry. If the court decides to 
commit the case, it should send the charge with the order of commitment 
and the record to the Chief Judicial Magistrate or other Magistrate 
authorised to commit for trial. 

The court making the complaint under Section 340, Cri. P. C. has to 
decide whether the offence or the crime contemplated under the section, 
appears to have been committed,*® and whether it is expedient in the interest 
of justice that it should be enquired into^further. The court may also hold 
such preliminary enquiry as it considers necessary in order to arrive at a 
decision on these points. 

Commission of the offence complained of should be after becoming a 
party to the proceedings in respect of which the offence is alleged to have 
been committed, under a case decided by the Supreme Court with reference 
to the language of Section 195, occurring in the Code of 1898.*® According to 
the Supreme Court, the section did not cover offences under Sections 468 and 
477, 1. P. C. and the inhibition only applied to offences under Sections 463, 
471 and 476, I, P. G. {supra). In another case, the Allahabad High Court 
held that no court should take cognizance of any offence under Section 463 
punishable under Section 471, 475 or 476, 1. P. G., when such offence is 
alleged to have been committed in respect of a document, produced or given 
in evidence in such proceeding, except on complaint in writing of such Court, 
or of some court of which such court is subordinate.*® 

In another Allahabad case it was laid down that proceedings contem¬ 
plated by Section 195(i)(^) need not be in existence when the question of 
applying the provisions of Section 195(t)(A) arises. It was further held that 
the section did not provide any particular type of relationship between 
offences enumerated therein and the proceedings in court. The relationship, 
however, should be effective and proximate and not remote, artificial or 
unrealistic. The words “any proceedings^' were found wide enough to 
include remand and bail proceedings before a Judicial Magistrate.*^ 
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Under the present form of Section 195 the complaint cannot be with¬ 
drawn if the trial in the Court of the first instance has been concluded, with 
the adding of the proviso to sub-section (2). 

The changes brought about by the new Code are not substantial and only 
concern with the redrafting of the language. 

Every incorrect or false statement does not make it incumbent on the 
court to order prosecution. The Court has to exercise judicial discretion 
in the light of all the relevant circumstances when it determines the question 
of expediency. The court orders prosecution in the larger interests of the 
administration of justice and not to gratify feelings of personal revenge or 
vindictiveness or to serve the ends of a private party. If so, frequent prose¬ 
cutions for such offence tend to defeat its very object. It is only in glaring 
cases of deliberate falsehood where conviction is highly likely that the court 
should direct prosecution.®* 

The object, construction and meaning of the provisions of Section 195 
are dealt with by the Supreme Court in another case wherein the test for 
taking cognizance was laid down in the event of a party to a proceeding pro¬ 
duced a document in respect of which an offence was committed.®* 

In case of a forged sale deed, the duration of time between date of 
forgery and production of the document in court, was found to be a relevant 


The scope of Section 195(f) was dealt with in a Bihar case by the 
Supreme Court in 1971 to hold that the magistrate shall have no jurisdiction 
to take cognizance in case of non-compliance with the provisions of Sec¬ 
tion 195(f) (fl) to (r) and that clause {c) operated as a bar when the offence 
was alleged to have been committed by a party lo any proceedings in any 
court.®® 

The Court of Additional District Magistrate was found as not being 
subordinate to the High Court as provided in Section 195(3), Cri. P. C. of 
1898.®® 

A disregard of the provisions of Section 195 vitiates the entire proceedings 
and cannot be cured by the provisions of Section 465 Cri. P. C., 1973 and the 
provisions of this section cannot be evaded by changing the garb or label of 
an offence covered by this section. It is not permissible for the prosecution to 
drop a serious charge and select one which does not require the procedure 
under Section 195 of the Code. The offences referred to in Section 195(1) (i) 
are not committed against the Judge or the Magistrate, who was presiding 
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the Court at the time when the alleged offence was committed in relation 
to a proceeding in first court, but they are committed against the court itself 
and as such a successor of that Judge or Magistrate is perfectly competent to 
file a complaint, but the court must be the same. In a case in which 
clause (A) of Section 195, Cri. P. G. applies, a prosecution under Section 211 
I. P. C. cannot be instituted without the complaint of the Court. The sec¬ 
tion however does not apply where the presiding officer of a court itself is 
involved in the commission of an offence.®^ 

When, upon an application made to it in this behalf or otherwise, any 
Court is of opinion that it is expedient in the interests of justice that an 
inquiry should be made into any offence referred to in clause (A) of sub¬ 
section (1) of Section 195, which appears to have been committed in or in 
relation to a proceeding in that Court or, as the case may be, in respect of 
a document produced or given in evidence in a proceeding in that Court, 
such Court may, after such preliminary inquiry, if any, as it thinks neces¬ 
sary,— 

(fl) record a finding to that effect; 

(A) make a complaint thereof in writiiig; 

{c) send it to a Magistrate of the first class having Jurisdiction; 

(d) take sufficient security for the appearance of the accused before 
such magistrate, or if the alleged offence is non-bailable and the Court 
thinks it necessary so to do, send the accused in custody to such Magis¬ 
trate ; and 

(e) bind over any person to appear and give evidence before such 
Magistrate. 

(2) The power conferred on a Court by sub-section (1) in respect 
of an offence may, in any case where that Court has neither made a 
complaint under sub-section (1) in respect of that offence nor rejected an 
application for the making of such complaint, be exercised by the Court 
to which such former Court is subordinate within the meaning of sub¬ 
section (4) of Section 195. 

(3) A complaint made under this section shall be signed,— 

(a) where the Court making the complaint is a High Court, by 
such officer of the Court as the Court may appoint; 

(A) in any other case, by the presiding officer of the Court, 

(4) In this section, “Court^^ has the same meaning as in Sec¬ 
tion 195.*® 

There has been complete retouching of the old Sections 476 and 476-A 
without any substantial variation in the law. The Code of 1973 makes out 
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nearly the same provisions as were available under sub-section (1) of the old 
Section 476. The different parts of the old Section 476 have been stretched 
into clauses (a) to (e) perhaps with a view to lay an emphasis on the principles 
underlying the section. 

The nature of proceedings under Section 340 is independent of the case, 
which gave rise to these proceedings. There is however a view from Gujarat 
High Court that the proceedings under Section 340 are criminal proceedings 
and they would constitute a prosecution for the purpose of founding an action 
for malicious prosecution.*® 

In a proceeding under Section 340(1) the reasons recorded in principal 
case have a great bearing and indeed action is taken having regard to the 
overall opinion formed by the court in the earliar proceedings.®® The trial 
court must act on evidence before it when the trial of the accused commences 
under Section 193, I. P. C., and the trial court should act on the evidence 
placed before it uninfluenced by the opinions expressed in inquiry under 
Section 340(1 ).®i 

The words “by a party to any proceeding in any court'^ in Sections 195, 
Cri. P. G. 1898 have been dropped in the present Code, with the result that 
it is no longer necessary that the offence must have been committed by a 
party to the proceeding. 

Summary procedure in certain cases of false evidence .—By the amending Act 
XVI of 1955, a summary procedure had been added to the Code of 1898 to 
deal with the evil of perjury by a witness so that prompt punishment might act 
as a deterrent. Under Section 479-Aof the Code of 1898 any Court (Criminal, 
Civil or Revenue) could take action in respect of offence under Sections 193-196, 
I. P. C. committed before it by a witness in any stage of judicialproceeding. 
The procedure laid down in Section 479-A of the said Code was not alternative 
to one given in Sections 476 to 479 but only that section was applicable in the 
case of witness giving false evidence. It was obligatory that when prosecution 
was intended, action must have been taken under sub-section (4) simul¬ 
taneously with the delivery of the judgment in the original proceeding since 
no prosecution could be started at any later stage under Section 479A as in 
the case of Sections 476 to 479 of the Code of 1898. 

The court must under Section 344 of the Code of 1973, record finding 
after giving reasons at the time of delivery of judgment or final order that 
in its opinion (i) the witness has intentionally given false evidence or has 
fabricated such evidence and («) that in the interest of justice and for the 
eradication of perjury it is expedient that the witness should be prosecuted 
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for the offence. Thereafter the court is to make a complaint in writing 
in the same way in Sections 195 and 340 after setting forth the evidence 
which it considers to be false or fabricated and the complaint is to be 
forwarded to a Magistrate of the first class having jurisdiction to try. 
Though the court has discretion to give an opportunity to the witness 
concerned of being heard, if further inquiry^ is necessary, the witness con¬ 
cerned cannot give further evidence but has merely a right of audience.®* 

The power under the section is to be exercised by the Presiding Officer 
of the court and can also be exercised by the appellate court but it is not 
necessary that a party move an application for the purpose. After judg¬ 
ment has been delivered or final order has been passed no action can 
betaken under the section. It would be noticeable that the finding under 
this section is to be something more than a finding under Section 340 
which only requires, that it is expedient in the interest of justice that 
an inquiry be made into the offence in question. No appeal lies on the 
finding recorded and the complaint made though the complaint made under 
Section 340 is appealaV3le, but if an appeal has been preferred in the original 
case by the person against whom the complaint has been made, he can 
move the appellate court for withdrawal of the complaint. 

9. The objective and purpose of the law of contempt 

The welfare of the people can be attained only where there is 
justice administered lawfully, judicially, without fear or favour, and those 
that are responsible for the administration of such justice, and those that 
seek justice as parties, and those who help in the administration of 
justice by giving out what they know about the C(mlentions between the 
parti(?s—all these have necessarily to be protected from insults, annoyance 
or even obstruction. If the authority, importance and dignity of those 
that administer justice between man and man by true and proper inter¬ 
pretation of the law of the land, if the freedom to seek that justice and 
the satisfaction of the litigants by that justice and, if the liberty of per¬ 
sons who have seen or heard or known the contentions of the parties 
to give out their observations, information and knowledge without fear, 
if these are considered to be necessary factors for the well being and existence 
of the society, it is necessary that a law of contempt must exist. It may 
appear harsh, summary, arbitrary, penal and evil, but still it is necessary 
affording a protection to all—judges, parties, witnesses and the public.®® 

The punishment for contempt is inilicted not for the purpose of 
protecting either the Court as a whole or the individual Judges of the 
Court from a repetition of the attack but for protecting the public and 
specially those who either voluntarily or by compulsion are subject to the 
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jurisdiction of the Court, from the mischief they will incur if the authority 
of the Tribunal is undermined or impaired. Nothing is more incumbent 
on the courts of justice than to preserve their proceedings from being 
misrepresented; nor is there anything of more pernicious consequence 
than to prejudice the minds of the public.®^ The purpose of proceedings in 
contempt of court is to keep the stream of justice unsullied, and to 
maintain the confidence of the public at large in the fair and impartial 
administration of justice by the court of law. If anybody wrongly casts 
aspersions on the impartiality and fair dispensation of justice by a court, 
he pollutes the purity of that stream and has to be punished. The object 
of the law of contempt is not to vindicate prestige or position of a Presiding 
Officer of a Court, but to maintain the continuity of the crystal clear flow 
of the stream of justice. The object of the law is not to provide a cloak for 
judicial authorities to cover up their inefficiency and corruption, or to 
stifle criticism made in good faith against such officers. The purpose of an 
action in contempt is a practical purpose.®® 

The purpose of the contempt jurisdiction is to uphold the majesty and 
dignity of the law courts and the image of such majesty in the minds of the 
public cannot be allowed to be distorted. Action for contempt is not for 
the purpose of placing Judges is a position of immunity from criticism 
but is aimed at protection of the freedom of individuals and the orderly and 
equal administration of laws.®® 

The phrase ‘Contempt of Gourt^ often misleads persons not lawyers, 
and causes them to misapprehend its meaning and to suppose that a pro¬ 
ceeding for contempt of court amounts to some process taken for the 
purpose of vindicating the personal dignity of the judges and protecting 
them from personal insults as individuals. Very often it happens that con¬ 
tempt is committed by a personal attack on a Judge or an insult offered to 
him; but as far as their dignity as individuals is concerned, it is of very 
subordinate importance compared with the vindication of the court itself; 
and there would be scarcely a case, I think, in which any Judge would 
consider that, as far as his personal dignity goes, it would be worthwhile 
to take any steps:®’ 

“Nothing can be of greater importance to the welfare of the 
public than to put a stop to animadeversions and censures which are 
so frequently made on courts of justice in this country. They can be 
of no service, and may be attended with the most mischievous con¬ 
sequences. Cases may happen in which the Judge and the jury may 
be mistaken ; when they are, the law has afforded a remedy; and the 
party injured is entitled to pursue every method which the law allows, 
to correct the mistake. But when a person has recourse either by a 
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writing like the present, by publications in print, or by any other 

means, to calumniate the proceedings of a court of j'ustice, the obvious 

tendency of it is to weaken the administration of justice, and in conse¬ 
quence to sap the very foundation of the constitution itself/^®® 

Procedure in certain cases of contempt of Court. —When any such offence as is 
described in Sections 175, 178, 179, 180 or 228, I. P. C. is committed in view 
or presence of any Civil, Criminal or Revenue Court, the Court may cause the 
offender to be detained in custody and at any time before the rising of the 
court, take cognizance of the offence and sentc'nce the offender to a fine not 
exceeding Rs. 200 and in default of payment of fine the Court may award 
simple imprisonment for a term which may extend to one months® 

These proceedings are summary but the court must record— 

(1) the facts constituting the offence, 

(2) the statement, if any, made by the offender, 

(3) the finding, 

(4) the sentence. 

If the offence is one under Section 228, I.P.C., the record must show the 
nature and stage of the judicial proceeding in which the Court interrupted or 
insulted, was sitting, and the nature of the interruption or insult. 

{a) Procedure in cases of contempt proper, —In the case of minor offences 
relating to court contempt, a summary procedure as laid down in Section 345 
sub-section (1) to (3) Sections 480, 81 of old Code Cr.P.C. should be utilized. 
But if in any case, the court considers that a person accused of any of the 
offences regarding Section 345 Cr.P.C. and committed in its view or presence 
should be given higher sentence than that provided under that section or if 
for other reason, is of the opinion, that the case should not be disposed of 
under Section 345, Cr.P.C , such court <ifter recording facts constituting the 
offence and the statement of the accused, may forward the case to a Magis¬ 
trate having jurisdiction to try the same under Section 346, Cr.P.C. and may 
require security to be given for appearance of such an accused person before 
such Magistrate. 

If sufficient security is not given, the person is to be taken into custody 
and forwarded to such Magistrate. If the offender submits to the order or 
requisition of the court or makes an apology to its subsequent act, the court 
may in its discretion, discharge the offender or remit the punishment under 
Section 348.’^ 

If any witness or person called to produce a document or other thing 
before a criminal court refuses to answer such questions as are put to him or 
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to produce any document or thing in his possession or power which the court 
requires him to produce and does not offer any reasonable excuse for such 
refusal, the court may sentence him to simple imprisonment or commit him 
into custody of an officer of the court for a term not exceeding seven days, 
and such person recommended to be re-examined to answer, or to produce 
document or things asked for. The presiding officer of the criminal court 
must, however, record his reasons in writing in such a case and the offender 
can be dealt with under Section 345 or 346, Cri.P.G., 1973 (Sections 481 and 
482 of Code of 1898) if he persists in his refusal. The orders passed in such 
proceedings are usually appealable to the court to which that court is subordi¬ 
nate. 

Contempt of Courts Act .—In addition to Section 228, I.P.C. and Sec¬ 
tion 345, Cri P.C. contempt of lawful authority can also be dealt with by the 
High Court under the Contempt of Courts Act (Act 70 of 1971, old Act XII 
of 1926). But a contempt which is an offence punishable as such under the 
Penal Code is ousted from the jurisdiction of the High Court under that 
Act.’* Any act done or writing published, calculated to bring a Court or a 
Judge of that Court into contempt or lower his authority, is contempt. 
Judges and courts are alike open to criticism and no court should treat fair 
and reasonable criticism as contempt and a conviction of contempt can only 
be made for criticism of a judicial act of a Judge or for any imputation on 
him connected with the administration of justice. If a Judge or a Magistrate 
is defamed in such a way as not to affect the administration of justice, he has 
the ordinary remedy for defamation, open to him and proceedings under 
contempt are misconceived.’* 

The essence of the offence of contempt of court consists of doing an act 
or publishing a writing, which is calculated to interfere with due course of 
justice or if it has the effect of prejudicing the fair trial of a pending case.’* 

Procedure .—Prior to the passing of the Contempt of Courts Act 70 of 
1971, there was no statutory procedure prescribed for proceedings for 
contempt of courts. The High Court could adopt any procedure subject to 
its fairness and affording reasonable opportunity for defence. The two 
previous Acts of 1926 and of 1952 recognised that power of the High 
Courts. The procedure followed by the High Courts was deemed established 
by law within the meaning of Article 21 of the Constitution. There were also 
Letters Patent which gave guidance in the matter of procedure and which 
constituted law.’* 

Contempt proceedings are neither governed by the Code of Criminal 
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no defined procedure laid down for a proceeding in a case of contempt, as is 
Procedure, nor by the Code of Civil Procedure. Though in India there was 
to be found in the Law of England, the authorities unquestionably establish 
that the principles underlying those rules in England have been uniformly 
acted upon in courts in India.’® 

The power of a High Court to institute proceedings for contempt and 
punish where necessary is a special jurisdiction which is inherent in all Courts 
of Record, The Code of Criminal Procedure, as already mentioned, does not 
apply in matters of contempt triable by a High Court. It can deal with 
contempt summarily and adopt its own procedure, and all that is required is 
that the procedure is fair, and that the contemner is made aware of the 
charge against him and is given a fair and reasonable opportunity to defend 
himself.” 

This view was followed in In re P. C. also wherein it was said that 

Section 1 (2) of the Criminal Procedure Code, 1898 (now Section 5, Code 
of 1973) expressly excludes special jurisdiction from its scope. The High 
Court in such cases can deal with the matter summarily and adopt its own 
procedure.” 

The question whether an alleged contemner was a person accused of an 
offence and hence entitled to the protection of Article 20(3) of the Constitu¬ 
tion was also raised in P. C, Sen case®®. It was held in State v. Padma Kant 
Malviya^^ that the alleged contemner was not a person accused of an offence. 

Therefore, what the procedural law in the matter of contempt of courts 
as established by practice, required was the substantial compliance of the rule 
relating to notice, and not any technical form of it. If the facts stated in the 
notice were in substance sufficient to apprise the contemner of the charge that 
he had to meet, that in law was considered as a valid notice. There was no 
hard and fast rule as to the time within which contempt matters had to be 
brought to the notice of the court.®* 

Tlie new Act, the Contempt of Courts Act, 70 of 1971, however provides 
for procedures under Sections 14, 15, 17 and 18 thereof. But how far these 
statutory procedures, if at all, affect the inherent jurisdiction of the High 
Courts and their power to adopt their own procedure, or indeed, to follow 
their own procedures is still an open question. This Act itself makes it clear 
in Section 22 thereof, that its provisions shall be in addition to and not in 
derogation of, the provisions of any other law relating to contempt. Since 
the procedures which had been followed by the High Courts have the consti- 
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tutional sanction by recognition thereof and also have been held to be proce¬ 
dures established by law within the meaning of Article 21 of the Consti¬ 
tution,®* they cannot be affected by the provisions of the Act. 

Law of evidence is a part of the law of procedure, if the contempt 
proceedings are not governed by any particular procedure; it follows that 
they are not governed by any particular law of evidence. Even if contempt 
proceedings are judicial proceedings within the meaning of Section 1 of the 
Evidence Act, they are outside the scope of Section 1 thereof and have always 
been treated as such. Contempt proceedings are usually decided on the basis 
of the affidavits and it is not illegal to find a person guilty on the strength of 
affidavits alone®®. 

In the matter of Basanta Ch, Ghosffi^^ the Patna High Court went further 
and held that in contempt cases, in veiw of the summary nature of the 
enquiry, it will not be correct to apply the strict rules of evidence. In In re 
P. C. Sen^^y the above Patna case was not considered because the strict rules 
of evidence were observed in the former case. As it was pointed out in the 
above P. C, Sen case if this procedure be not permissible under the law, it 
would be possible for anybody to deliver a contumacious speech, allow the 
summary of the speech to be reported, put away the speech, or put it into 
his own pocket when charged with contempt and not admit the delivery of 
the speech and lake up the stand that the speech must be proved before any 
action can be taken. If evidence cannot be let in to prove that such speech 
was made, the contemner may stultify the proceeding and escape. This is not 
the law and escape routes for contemners are not so broad. If contumacious 
speech be denied by an alleged contemner. Courts can always take evidence 
and see if such speech was at all delivered by him and on such proof deal 
with him according to law.*^ 

Affidavits are certainly used as a mode of proof, though only at an 
initial stage of an interlocutory matter. The opposite party may file a counter¬ 
affidavit or he may demand attendance of the deponent of an affidavit for 
cross-examination. If he does neither, the affidavit used initially to start 
proceedings will become evidence in the fullest sense against him. If, on the 
other hand, the deponent of an affidavit does not produce himself for cross- 
examination in response to the demand of the deposit party, it will be 
denuded of all probative value.*® 

As to the standard of proof sufficient to sustain conviction, the charge 
of contempt must be established by clear and convincing evidence pointing to 
the guilt of the accused beyond reasonable doubt. The rule of mere prepon¬ 
derance of evidence is considered insufficient. 
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In proceedings for criminal contempt, as in any other criminal case, the 
presumption of innocence obtains, and the burden of proving the guilt is 
placed on the prosecution. The guilt of the person accused of having com¬ 
mitted contempt of court must rest on reasonable certainty. Suspicion, no 
matter, how strong, and speculation however suspicious, must not form the 
basis for conviction.®® 

Fresh charge of contempt .—This matter was considered in In re P. C. Sen^^ 
thus : “If a fresh charge of contempt be levelled when the rule nisi had been 
issued on other charges, a court may issue a fresh rule therein, incorporating 
the old and new charges of contempt and try all the charges together, or the 
court may issue a new rule in respect of the new charge of contempt. This 
is in consonance with the principle of natural justice, because a person 
charged with one contempt should not be punished for a different 
contempt for which he had not been charged. But it is not the law that 
whenever evidence in sppport of a charge of contempt which is the subject- 
matter of the rule be let in, the rule must be discharged and a fresh rule 
issued therein incorporating the supporting evidence. 

Contempts not ex facie.--VIhen the contempt does not occur in the presence 
and hearing of the court, it must be brought to the notice of the court by 
affidavits by persons who witness them or have knowledge of them. The 
affidavit, which is a necessary prerequisite, must specify the acts, and in such a 
way as, prima facie, to show the commission of a contempt. The verification 
of the statement or charge is necessary as a condition precedent to the issue 
of a rule to the offender to show cause why he should not be punished for the 
alleged contempt.®* 

Section 14 of the Contempt of Courts Act, 70 of 1971, deals with pro¬ 
cedure where contempt is in the face of the Supreme Court or a High 
Court. In such cases the Supreme Court or the High Court may cause the 
contemner to be detained in custody and expeditiously meet the following 
requirements: 

{a) cause the contemner to be informed in writing of the contempt 
with which he is charged, 

(6) afford him an opportunity to make his defence to the 
charge, 

(c) after taking such evidence as may be necessary or as may be 
offered by such person and after hearing him, proceed, either forthwith 
or after adjournment, to determine the matter of charge, and 
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(rf) make such order for the punishment or discharge of such person 

as may be just. 

If the alleged contemner either orally or in writing makes a request for 
transfer of the case to some other bench excluding the Judge in whose pres¬ 
ence the alleged offence was committed, the record of the case shall be placed 
before the Chief Justice for necessary orders but in case the case is actually 
transferred to some other judge or bench by the Chief Justice, it shall not be 
necessary for the judge or judges in whose presence the offence took place to 
appear as witnesses and the statement of the case furnished by them to the 
Chief Justice shall be treated as evidence in the case and pending such pro¬ 
ceedings, the alleged contemner may either be detained in custody or be 
released on bail, with or without sureties, as the court may order. 

Section 14 provide for the procedure in proceedings for contempt com¬ 
mitted before the Supreme Court or a High Court in its presence or hearing. 
This section lays down the procedure for the cognizance of criminal contempt 
in other cases. Cognizance according to this section may be taken by the 
Supreme Court or the High Court on its own motion or as stated in the 
two clauses of sub-section (1). It is, however, important to note that this 
section itself docs not lay down on what basis or source of informalian the 
Supreme Court or the High Court can act suo motu. One? of the ways in 
which these Courts can derive information is from the perusal of the 
records of a proceeding before them. It may also receive information of the 
commission of a contempt otherwise. But a situation may arise wherein a 
petition is made by a person without the consent in writing of the Advocate- 
General. Such a petition would not be entertainable for want of the consent 
in writing of the Advocate-General. The question would arise whether or 
not although the petition without compliance with the formality in cluase {b) 
would not be cognizable, can it be a source of information to the court on 
which it may exercise its suo motu power. If it can, then the anomalous 
position will be that formality of clause {b) will be by-passed where the con¬ 
sent is not available and the courts act on the information contained in the 
petition under its suo motu powers. The provision of clause (b) may be 
rendered nugatory if action may be taken on the information furnished by 
an incompetent petition. 

Under the, then existing law as well, the High Court could start con¬ 
tempt proceeding suo motu. The question had arisen whether such a proceed¬ 
ing could be started by High Courts suo motu. This question was answered in 
the affirmative in In re P. C. Sen^^, The perception of the court is not so 
weak that it cannot take notice of contumacious conduct and publications, 
unless made to see by the Registrar, which must take the form of a solemn 
affidavit by him. The court can itself take notice of such conduct or publica- 
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tions without extraneous aid. Any member of Bar may call attention of 
the court to such contumacious conduct or publication because it is enqually 
their duty and responsibility to see that the dignity of the court be maintain¬ 
ed at respectful level. The procedure of starting contempt proceedings with 
an affidavit by the Registrar is a convenient procedure, but is not the only 
procedure.®^ 

Section 15 deals with causes of contempts other than the ones referred 
under Section 14 in which cognizance may be taken by the Supreme Court 
or the High Court on its own motion or on a motion made by the Advocate- 
General or any other person, with the consent in writing of the Advocate- 
General. In the case of any criminal contempt of a subordinate court the 
High Court may take action on a reference made to it by the subordinate 
court or on a motion made by the Advocate-General or in relation to a 
Union Territory by such Law Officer as the Central Government may, by 
notification in the official Gazette, specify in this behalf. 

The pre-conditions laid down in clauses (a) and (3) appear to have been 
conceived of to eliminate frivolous petitions or vindictive proceedings. Though 
it is true that the court would not act on frivolous and vindictive motions, 
but an incompetent petition may also have legitimate grounds for proceed¬ 
ing for contempt. 

Sub-section (1) contemplates cases of contempts of the Supreme Court 
and High Courts other than those committed in their presence and hearing. 
Sub-section (2) relates to criminal contempts of subordinate courts of which 
the High Court may take cognizance either on a reference by that subor¬ 
dinate court, or on amotion by the Advocate-General, and if it is Union 
Territory, of the Law Officer stated in the sub-section. 

H^Aal is Contempt of Court ?—The summary jurisdiction exercised by supe¬ 
rior courts in punishing contempt of their authority exists for the purpose 
of preventing interference with the course of justice and for maintaining the 
authority of law as is administered in the courts. It is not to be used for 
the vindication of a judge as a person. He must resort to action for libel or 
criminal prosecution. 

There are two primary considerations which should weigh with the court 
when it is called upon to exercise the summary powers in cases of contempt 
committed by ‘scandalising^ the court itself. In the first place, the reflection 
on the conduct or character of a judge in reference to the discharge of his 
judicial duties, would not be contempt if such reflection is made in the exercise 
of the right of fair and reasonable criticism which every citizen possesses in 
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respect of public acts done in the seat of justice. It is not by stifling criti¬ 
cism that confidence in courts can be created. In the second place, when 
attacks or comments are made on a judge or judges, disparaging in character 
and derogatory to their dignity, care should be taken to distinguish between 
what is a libel on the judge and what amounts really to contempt of court. 

The fact that a statement is defamatory, so far as the judge is concerned 
does not necessarily make it a contempt. A defamatory attack on a judge 
may be a libel so far as the judge is concerned and it would be open to him 
to proceed against the libcllor in a proper action if he so chooses. If, how¬ 
ever, the publication of the disparaging statement is calculated to interfere 
with the due course of justice or proper administration of law by such court, 
it can be punished summarily as contempt. 

One is a wrong done to the judge personally, while the other is a wrong, 
done to tlui public. It will he an injury to the public if it tends to create an 
apprehension in the minds of the people regarding the integrity, ability or 
fairness of the judge or to deter actual and prospective litigants from placing 
complete reliance upon the court^s administration of justice, or if it is likely 
to cause embarrassment in the mind of the judge himself in the discharge of 
his judicial duties. It is well-established that it is not necessary to prove 
affirmatively that there has been an actual interference with the administra¬ 
tion of justice by reason of such defamatory statement; it is enough if it is 
likely, or tends in any way, to interfere with the proper administration of 
law. Where the Executive Committee of a Bar Association passed resolu¬ 
tions making allegations against two judicial officers, it was held by the 
Supreme Court that it could not be said that in ventilating their grievances 
the members of the executive committee exceeded the limit of fair criti¬ 
cism.®® 

‘Contempt' in the legal acceptation of the term primarily signifies 
disrespect to that which is entitled to legal regard. In its origin, all legal 
contempt will be found to consist in an offence more or less directed against 
the sovereign himself as the fountain-head of law and justice or against the 
palace where justice was administered. It is not however, in its primary 
meaning of contempt of the King, his person. Government or prerogative 
but in its secondary or derivative meaning of an offence against courts or 
persons to whom the judicial functions of the Crown are delegated, that the 
word “contempt" is understood when used in the technical or legal expres¬ 
sion “contempt of courts".®® 

The phrase ‘Contempt of Court' or contemplus curiae has been in use 
for centuries, and the offence, though not very old, is as old as the law itself. 
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Oswald in his ‘Contempt of Court% 3rd Edition, 1910, referred to 
in Dhrubadeo Tewari v. Thakolal Ganguly^’’, defined the phrase as 
follows:— 

“To speak generally, contempt of court may be said to be constituted by 
any conduct that tends to bring the authority and the administration of the 
law into disrespect or disregard, or to interfere with or prej‘udice parties, 
litigants, their witness during the litigation/^ This has been elaborated by 
Williams, J., in Afiller v Knox^^ as “It commonly consists in a party^s doing 
otherwise than he is enj'oined to do, or not doing what he is commanded 
or required by the process, order, or decree of the court^'. 

Generally speaking, any act or deed which brings or tends to bring the 
authority and administration of the law into disrespect or disregard or inter¬ 
feres with the administration of justice or prejudice partic's, litigants or their 
witnesses during litigation amounts to contempt of court. 

The proper test is, what impression an ordinary and average reader will 
obtain by reading the statements. When the statements in no uncertain 
terms express that the public have lost confidence in the court in administra¬ 
tion of practice, and the litigant against the State cannot get his legitimate 
grievances redressed, it is difficult to construe that they amount only to a 
criticism against the Chief Justice in his role as a leading personality or as a 
head of the administrative side of the judicial machinery.®® 

A contempt can assume any form, any act, any slander, any contemptu¬ 
ous utterance, or can be subject-matter of any news, report or article, or it 
may be an act of disobedience of Courtis order. Any of these can, in vary¬ 
ing degrees affect administration of justice or may impede fair trial of sub- 
judice matters, civil, criminal, miscellaneous etc., whether for the time 
being pending in a court of first instance or in a revisional or appellate court. 
It is noteworthy that, despite conferment of such extraordinary jurisdiction 
with summary powers, the expression “contempt of courts^^ or even the words 
“contempt of courts” insofar as their interpretation in particular cases is 
concerned, will be matters for the consideration and determination of the 
court only, in the light of circumstances of each case. Consequently, the 
courts, dealing with the contempts cases, have, in the peculiar circumstances, 
associated with the nature and range of the delinquency in question, not been 
able to define the said words exhaustively. And, in contempt law, it is also 
not possible to venture a complete definition of what constitutes contempt. 
For a delinquent can adopt any form, any device, to create public opinion 
in a particular way. This difficult position baffles all attempts to define 
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those words. Caution, therefore, has to be exercised. In Dulal Chandra 
V. Sukumar Banerjee^, it is observed : 

“.... While it is necessary to exercise the jurisdiction in contempt 
on proper occasions, it is of equal importance that the integrity of the 
proceedings in contempt ought to be maintained by taking the utmost 
care that it is not used on occasions or in cases to which it is not appropri¬ 
ate. . . Halsbury has been thus referred in R, K, Garg v. S, A, Azad^. 
In Hal^^bury^s Laws of England®, it is stated at page 11 that “the 
Court will refuse an application merely designed to stifle comment^\ 

Conversely, where a plaintiff in a libel action, in defending himself, pub¬ 
lishes against serious charges made against him in a newspaper edited by the 
defendant, and without intending to prejudice the pending action, inciden¬ 
tally referred to the subject-matter of the action, it was held that a writ 
should not issue. At another place, in that very (Allahabad), ruling, it 
was observed: 

“The Legislature has deliberately refrained from enacting or defin¬ 
ing the scope of the law of contempt. The obvious purpose was to main¬ 
tain the elasticity of the law to enable it to reach the wide sweep of the 
diversity of situations that it has to meet. The contempt proceedings 
themselves do not display a uniform nature. They may partake of the 
nature of civil or of criminal proceeding or of both. They are in a 
way sui generis. The principles attracted in each case differ according 
to nature of the proceedings and circumstances of that case... .■'^ 

At another place it was observed: 

“The machinery of the Court cannot be set into motion for the 
purpose of taking proceedings of contempt with a view to satisfy one's 
feelings of private grudge and malice. 

A number of authorities have laid down the principle that caution 
and circumspection should be had in view in launching contempt proceedings. 
Further, the contempt proceedings are not intended to safeguard the per¬ 
sonality of a presiding officer of a Court but, as a matter of fact, such proceed¬ 
ings are generally in the interest of the public and the litigants who must 
have faith and confidence in the integrity of courts as well as in their adminis¬ 
tration. For, if unbridled criticisms are suffered for less licensed, faith in 
judiciary may receive a serious jolt. 

In Reg. V. Gray^y Lord Russel explained the expression as fol¬ 
lows : 


“Any act done or writing published calculated to bring a court or 
a judge of the court into contempt, or to lower his authority, is a con¬ 
tempt of court. That is one class of contempt. Further any act done 
or writing published calculated to obstruct or interfere with the due 
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course of justice or the lawful process of the courts is a contempt of court. 
The former class belongs to the category which Lord Hardwicke, L. G. 
characterised as ‘scandalising a court or a Judge^. That description of 
that class of contempt is to be taken subject to one, and an important 
qualification. Judges and courts are alike open to criticism, and if 
reasonable arguments or expostulation is offered against any judicial 
act as contrary to law or the public good, no court could or would 
treat that as contempt of court. The law ought not to be astute in 
such cases to criticise adversely what under such circumstances, and 
with such an object, is published ; but it is to be remembered that in 
this matter the liberty of the press is no greater and no less than the 
liberty of every subject of the Queen. 

Lord Atkin in Andre Paul v. Atiorney^GeneraPy stated : 

“But whether the authority and position of an individual judge, or 
the due administration of justice is concerned, no wrong is committed 
by any member of the public who exercises ordinary right of criticising in 
good faith, in private or public, the public act done in the seat of justice. 
The path of criticism is a public way; the wrong headed are permitted to 
err therein, provided that members of the public abstain from imputing 
improper motives to those taking part in the administration of justice, 
and are genuinely exercising a right of criticism and not acting in 
malice, or attempting to impaire the administration of justice, they 
are immune. Justice is not a cloistered virtue, she must be allowed to 
suffer the scrutiny and respectful even though outspoken comments of 
ordinary men/' 

Similar view was experssed by the Supreme Court per Mahajan, J. in 
In re The Editor y Printer and Publisher of The Times of India *: 

.... “We would like to observe that it it not the practice of 
this court to issue such rules except in very grave and so serious 
cases and it is never oversensitive to public criticism; but where 
there is danger of grave mischief being done in the administration of 
justice, the animads version cannot be ignored and viewed with placid 
equanimity." 

Clearer definition is furnished by American Jurists. 

There is no definition of the expression in our Constitution or in the 
statues. The recent Act, the Contempt of Courts Act of 1971 (Act 70 of 
1971), in clause {a) of Section 2 thereof, however, defines the expression 
‘contempt of court' to mean two categories of contempt, viz. {i) civil 
contempt, and (ii) criminal contempt. In clauses (b) and (c) of Section 2, 
the two categories have been defined respectively. The civil contempt has 
been defined to mean wilful disobedience to any judgment decree, direction, 
order, writ or other process of a court, or wilful breach of an undertaking 
given to a court. ‘Criminal contempt' has been defined to mean the publi¬ 
cation (whether by words, spoken or written, or by signs, or by visible 
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representations or otherwise of any matter, or the doing of any other act 
whatsoever which— 

(i) scandalises or tends to scandalise, or lowers or tends to lower, 
the authority of any court; or 

(«) prejudices or interferes or tends to interfere with the due course 
of any judicial proceeding; or 

(m) interferes or tends to interfere with, or obstructs or tends to 
obstruct, the administration of justice in any other manner. 

Before the passing of this Act, neither the earlier statutes nor the jurists 
had given any definite or clear definition of what is contempt of court and 
in the view of the Courts, the Legislature had deliberately refrained 
from enacting or defining the scope of the law of contempt. The 
obvious purpose was to maintain the elasticity of the law to enable it to 
reach the wide sweep of the diversity of situations that it has to meet. 
The c(»ntempt proceedings themselves do not display a uniform nature. 
The principles attracted in each case differ according to the nature 
of the proceedings and circumstances of that case. Tlie result is that 
the Court has, keeping in view the limitation of reasonable restriction 
laid down by Article 1^(2) of the Constitution, to mould the law accord¬ 
ing to the dictates of reason as applicable to the circumstances of that 
case.’ It is not possible to lay down a rigid, inflexible or invariable rule 
which should govern all cases of contempts of court in respect of know¬ 
ledge. There might be cases in which actual knowledge of pending proceed¬ 
ings might be a requisite for liability, a second category of cases in which 
the Court might consider presumptive knowledge of the alleged contemner 
enough to meet the requirements of the case, and a fourth category of cases 
in which the court might find a person of contempt irrespective of the 
question of knowledge.’ The jurisdiction to punish for contempt is an 
inherent jurisdiction possessed by a Court of Record and is inalienable with 
its function of the administration of justice.® 

In England attempts were made to condify the law relating to contempt 
with a view to check the arbitrary, summary and unrestricted jurisdiction 
of courts in treating contempts. But all that the jurists and judges had done 
was to describle the various instances of contempt. The judges have 
only decided whether in the cases coming before them, the specific acts 
alleged constitute contempt of court or not. The guiding principle, however, 
was that to constitute comtempt of court the acts or the offence should 
relate to the administration of law by the State, the paramount idea being 
that no court or tribunal can function properly unless it was allowed to 
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keep up its dignity, and unless it has the power to enforce discipline and 
respect in its administration of justice. The absence of a definition left a 
wide field for the application of the law by the courts. Thus the offence 
had been manifesting itself in a variety of ways, and it has been said that be¬ 
cause of this fact it was not possible to attempt any exhaustive or satisfactory 
definition of ‘contempt of court\ It was left to the court itself to adjudicate 
and determine as to what particular action of a delinquent can be character¬ 
ised or branded as a contempt in fact as well as in law. The absence of a 
specific definition for contempt may largely be attributed to the fact that 
the offence has been manifesting itself in a vast number of ways and that 
it covers a very wide field for the application of law by the courts.® 

Now so far as the Indian law is concerned, an attempt has been made 
to define and categorise the various contempts in the new Act, the Contempt 
of Courts Act 70 of 1970 which crystallises the variety of contempts 
existing hitherto was generally accepted.^® This Act has further in its 
various provisions sought to elucidate and define the various contempts, 
and also what would not be contempt within the mischief of the law. The 
various aspects of the definition has been considered in dealing with the new 
Act hereafter. In its general aspects, “Any conduct which has the effect of 
diminishing the prestige and authority of the court, which is likely to 
lower the esteem of the court in the minds of the public and which gives an 
impression that, with impunity, the orders of the court could be disobeyed 
by mere stratagem or contrivance, would certainly amount to contempt. 
Whether such an order might be legal or otherwise, it would be subject to 
the gross infirmity that it would be an unwarranted frustration or disobe¬ 
dience of the order of court embodying the consent of the parties to the case 
and thereby would clearly amount to contempt of court. 

In substance, the contempt of court consists of disrespect to the foun¬ 
tain head of juctice or to the authority of sovereign State exercised through 
courts of law. The protection offered to a Judge against insults while 
actually discharging his duties in a court of justice, cannot be extended to a 
quondam judge. Any libellous and defamatory statement made against a 
retired Judge of a High Court relating to his judicial conduct and character 
cannot, however, amount to contempt of court,^® 

In a recent case the Supreme Court in Sri Barandakanta Misra v. S ri 
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Bhimsen DixiO^ held that it is contumacious not to follow binding 
precedent, and drew a distinction between contempt of court and indivi¬ 
dual contempt. 

Katun of proceedings for contempt. —Contempt of Court is neither an 
offence within the meaning of Section 4(2) of the Code of Criminal Proce¬ 
dure, nor is the procedure prescribed by the Code in regard to investi¬ 
gation, inquiry and trial of an offence applicable to proceedings initiated 
against a contemner by the High Court.Contempt proceedings are 
governed neither by the Code of Criminal Procedure iior by the Code of 
Civil Procedure- The power of a High Court to institute proceedings for 
contempt and punish where necessary is a special jurisdiction which is 
inherent in all courts of record. The High Court can deal with contempt 
summarily and adopt its own procedure or adopt the procedure under ihe 
Contempt of Courts Act (70 of 1971). The procedure is to be fair and the 
contemner made aware of the charge against him and is to be given a fair 
and reasonable opportunity to defend himself. It is not to be proved in the 
manner laid down in the Evidence Act but it can be proved through an 
affidavit and the constitutional right under Article XXI is not infringed by 
holding a person guilty of contempt on the basis of an affidavit.^® 

The jurisdiction in contempt is not to be invoked unless there is real 
prejudice which can be regarded as a substantial interference with the due 
course of justice. The Court will not exercise its jurisdiction upon a mere 
question of propriety. 

Where an application containing allegations against a trial Magistrate 
was made by a third party to the District Magistrate, the latter was entitled 
to use his powers under Section 528, Cr.P.C., 1898 and send the application 
in the normal and usual course of his functions to the Magistrate concerned 
for remarks. There was nothing in such action of the District Magistrate 
which amounted to a Contempt of Court. 

In the case of a Publication. —Before a person can be convicted for con¬ 
tempt the court should be satisfied— 

{a) that something has been published which either is clearly intend¬ 
ed or at least is calculated to prejudice a trial which is pend¬ 
ing; 

(t) that the offending matter was published with the knowledge of 
the pending cause or with the knowledge that the cause was 
imminent; and 

(^:) that the matter published tended substantially to interfere with 

13. 1973 MLJ (Cr) 226 : 1973 SCD 356. {per Desai J.) 

14. State V. Padma Kant Malmya, 1954 16. Rizwan-vl-iiasan v. State. AIR 1953 

AIJ 378. SC 185. 

15. SheoraJ v. A. P. Batra, ILR 1956, AH 
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the due course of justice or was calculated substantially to create 
prejudice in the public mind.^^ 

A daily newspaper published a leading article iindcT the heading “A 
Disturbing Decision^^. The concluding portion of the article was : 

“ . .. .Politics and policies have no place in the pure region of the 
law; and courts of law would serve the country and the Constitution 
better by discarding all extraneous considerations and uncompromisingly 
observing divine detachment which is the glory of law and the guarantee 
of justice.^' 

This relates to Aswini Kumar Ghosh v. Arohinda Bose^^, Mahajan, J., 
of the Supreme Court observed : 

‘‘No objection could have been taken to the Article had it merely 
pn ached to the courts of law tlie sermon of divine detachment. But 
when it proceeded to attribute improper motives to the Judges, it not 
only transgressed the limits of fair and bona fide criticism but had a 
clear tendency to affect the dignity and prestige of this court. The 
Article in question was thus a gross contempt of court. It is obvious 
that if an impression is created in the minds of the public that the Judg(?s 
in the highest court in the land act on extraneous considerations in 
deciding cases, the confidence of the whole community in the adminis¬ 
tration of justice is bound to be undermined and no greater mischief 
than that can possibly be imagined .,. 

The rule was discharged in view of the unconditional apology tendered 
by the respondents. 

Ventilation of views having reference to the merits of a pending trial is 
highly objectionable. In Lakhan Singh v. Balbir Singh^^^ the court made the 
following observations, and referred, in the course of the judgment, to sevcTal 
leading foreign authorities on the subject: 

Agarwala, J. observed at page 343 : 

“An assertion that a fact exists and has been established as correct 
when the existence of that fact is in dispute in a ponding case and its 
existence is yet to be determined, is likely to prejudice a fair trial of the 
case when the assertion assumes the shape of the opinion of persons 
unconnected with the case, like the editor of a newspaper.*^ 

After examining, among others, the cases of Bridges v. California^^, Graig 
V. Harvey^^ and Schenk case*^^, the judgment proceeds thus at page 345 : 

“From the above it will be clear that strong difference of opinion 
exists even in America about the application of the clear ‘and present 
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danger^ test. We are not bound to apply any such test. Conditions in 
India arc different from those prevailing in America. The language of 
our Constitution after the amendment of Article 19 requires us to see 
whether the restrictions are ‘reasonable\ As we have already stated we 
think the restrictions placed by the law of contempt as it is understood 
in England and in this country are ^reasonable'.^^ 

Illustrations of contempts —Contemptuous remarks by a Magistrate with 
regard to a Civil Judge who issued an injunction in a proceeding under 
Section 145, Cri. P. C. pending before the Magistrate were held to amount 
to contempt.** Communication to a Magistrate by a member of a legislature 
regarding a case was held to be contempt similarly a superior executive 
officer dictating to a trying Magistrate how to exercise his discretion 
in a case was held guilty of contempt.** An Advocate acts most improperly 
in carrying on a conversation with another Advocate across the table when 
another case is going on, loud enough to be heard by the Magistrate. The 
gravity of the offence is increased if the conversation concerns the Magis¬ 
trate himself.**‘‘ Attributing of motives in criticising a judgment such that 
it undermined or impaired the authority of a tribunal was contempt.** 
Similarly a letter written to a Judge before wffiorn a case is pending is 
contempt. 

A court subordinate to the High Court has, however, no power to 
entertain contempt proceedings if the contempt was not committed in its 
presence*® and the jurisdiction of subordinate courts to take action for 
contempt is confined to contempt ex facie, 

10. Where a person refuses to answer or produce document 

If any witness or person who has been called to produe a document or 
thing, before a criminal court, refuses to answer such question or to produce 
any document or thing in his possession or power, which the court requires 
him to produce and does not offer any reasonable excuse for such refusal, 
such court may, for the reasons to be recorded in writing, sentence him to 
simple imprisonment or commit him to the custody of an officer of the court 
for any term not exceeding 7 days, unless in the meantime such person 
consentsto be examined and to answer or to produce the document or thing. 

In the event of his persistence in his refusal, he may be dealt with 
according to the provisions of Section 345 or Section 346 of the Code and in 
case of High Court, shall be deemed guilty of a contempt. This section, 
however, applies to the witness and not to a complainant.*’ It must, 
however, be kept in mind that though a judge has wide power to ask any 
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question to a witness under Section 165 of the Evidence Act, the witness 
is not legally bound to answer, if such answer is likely to incriminate him or if 
the question is asked with a view to criminal proceedings to be taken 
against a witness. 

11. Procedure for punishment for non-attendance by witness 

Any witness being summoned to appe^ar b(‘fore the criminal court, is legally 
bound to appear at a certain place and time in obedience to the summons and 
if he without just excuse neglects or refuses to attend at that place or time or 
departs from the place where he is to attend before the time at which it is 
lawful for him to depart and the court, before which the witness is to 
appear, is satisfied that it is expedient in the interest of justice for such 
witness, to be tried summarily, may take cognizance of the offence and 
after giving the offender an opportunity of showing cause why he 
should not be punished, sentence him to fine not exceeding Rs. 100. In 
trying such cases, the court shall follow as closely as may be practicable, 
the procedure prescribed for summary trials in wliich an aj)peal lies. Sec¬ 
tion 350 of the Code of 1973 appears to be in conflict with subsequent Sec¬ 
tion 352 which embodies the general principle that no one should be a judge 
in a case in which he himself is interested, or is a prosecutor. 

12. Procedure to be followed at the trial of counter-cases 

The question of the proper procedure to be followed in cases where 
rival factions which have taken part in a riot are both prosecuted, is one 
of considerable importance. The two factions must obviously be prosecuted 
separately since the common intention of each of the two parlies to the riot 
would be different and they could not be tried in a single case. There is of 
course no objection in law to both the cases being tried by separate 
Judges but such a procedure is always open to the risk of two courts coining 
to conflicting findings and it may result in very serious injustice, one side 
or the other being wrongly convicted. 

A bench of the Bombay High Court observed in the case of B. K. 
Ajawant v. Emperor^^: “In our opinion the most desirable procedure in 
such cases would seem to be that both the cases should be tried by the 
same Judge, though with different assessors or juries. The first case should 
be tried to a conclusion and the virdict of the jury or the opinion of the 
assessors taken. But the Judge should postpone judgment in that case till he 
has heard the second case to a conclusion and he should then pronounce 
judgment separately in each case/^ The Judge must of course confine his 
judgment in each case to the evidence led in that particular case and would 
not be at liberty to use the evidence in one case in the other case, or to allow 
his findings in one case to be influenced in any manner to the prejudice of 
the accused, by the views which he may have formed in the other case. 
The two cases should be tried in quick succession one after the other. 

28. Reported in ILR 1944 Bom 344. 
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The Madras High Court is also of the same view. Jackson, J. in the 
case of Krishna Panadi v. King Emperor^^^ was of the opinion that there was no 
clear law as regards the procedure in counter cases and that the legislature 
ought to remedy the defect. He observed : 

“It is a generally recognised rule that such cases should be tried 
in quick succession by the same Judge who should not pronounce judg¬ 
ment till the hearing of both the cases is finished.A later Full Bench 
decision of the Madras High Court*® approved the opinion of Jackson, J. 
and added “hut it is necessary (1) that the trials must be separate, 
i. e., before different assessors or juries and separate judgments deli¬ 
vered ; (2) that the conclusions in each case must be founded on, 
and only on the evidence in each case: and (3) that if the Judge 
considers himself unable to detach himself from extraneous considera¬ 
tions a transfer may be necessary to deliver the Judge from this 
embarrassment^. 

The Lahore High Court took a similar view in two cases.*®® One of 
these castes had gone up to the Privy Council and the observations made by 
their Lordships of the Privy Council support the view expressed by the 
Bombay High Court in the case quoted above.*®*> These views are also 
quoted with approval in authoritative cases of the Allahabad High Court*®® 
and this procedure for the trial of counter-cases must now be taken as well 
recognised. 

Similar procedure, should be followed by Magistrates in cross or counter¬ 
cases. 

Section 202 of the Code of 1973 gives the Magistrate a discretion to post¬ 
pone the issue of process in a case till the disposal of the counter-case.*^ Read 
ing Section 309 in conjunction with Section 202, it seems that the Magistrate 
undoubtorlly has jurisdiction to postpone his enquiry, and even, apart from 
this section the court must be held to have inherent jurisdiction to pass such 
an order. If, however, the accused appears on his own without a summons, 
he is entitled to require that the complaint shall be proceeded with or dis¬ 
missed. If no evidence is offered against the accused, he must be formally 
discharged.** 

It is illegal to try two counter-cases between the same parties at one and 
the same trial and a conviction at such a trial must be set aside even though 
the cross-cases were so tried together with the consent of the parties.** But 
a simultaneous trial of two counter-cases is not the same thing as joint trial 
and is not prohibited by Section 218*^ or Section 223.** In certain cases and 
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under certain circumstances, a simultaneous trial may be irregular and 
improper, but tliat will not entitle the accused to have the whole trial set 
aside unless it is clearly shown that the procedure adopted has prejudiced 
him in his defence.®® The proper course is to try the case one after the other. 
But both the cases must be tried by one and the same Magistrate. The 
simultaneous trial of two counter-cases in two different courts over one and 
the same occurrence is undesirable and unsatisfactory.®^ 

Cross'cases ,—If there are two cross-cases, one triable exclusively by the 
Sessions Judge and the other triable by the Magistrate, both can be com¬ 
mitted to the Court of Session. But unless the Magistrate comes to the 
conclusion that there is evidence in support of the charge, the case should 
not be committed to the Court of Session merely because a cross-case is 
pending in the Sessions Court. Therefore a court would not be justified in 
sending a case to the Court of Session when it is not known whether there is 
enough prima facie evidence or not.®® The elementary principle that no case 
should be sent to the Court of Session unless there is prima facie evidence in 
support of the charge should not be ignored.®® 

In a complaint and counter-complaint obviously arising out of the same 
transaction, when the prosecution proceeds on the basis of the complaint, it 
is the duty of the prosecution to exhibit the counter-complaint through the 
police officer who recorded it and to prove the medical certificates of persons 
wounded on the opposite side also and place before tlie court a definite case 
which they ask it to accept. The practice of the prosecution, in such cases, 
accepting in tola one complaint and examining only witnesses who support it 
and giving no explanation at all for injuries caused to the other side, should 
be deprecated. The truth in such cases is invariably not in strict conformity 
with either complaint and it is quite necessary that all the facts should be 
placed before the Court to enable it to arrive at the truth and a just 
decision.®® 

The Code is silent about the procedure to be adopted in cross-cases and 
so each case has to be decided according to its own requirements. 

There is no sound basis for the view that a police case is to have better 
precedence than a complaint case arising out of the same incident merely 
because it is a police case. The two cases should be tried simultaneously and 
contemporaneously, but should be dealt with wholly separately from each 
other, each on its own merits and upon the facts and circumstances appear¬ 
ing therein and judgments in both the cases shall be pronounced only after 
both the trials are over.®i 
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It is desirable that the cross-cases should be tried by one Magistrate.^* 
Where the evidence is bound to be the same, there is a possibility of two 
different courts coming to different estimates of the evidence.^* 

Where the evidence in the two cases was recorded separately, but the 
Magistrate with a view to avoid unnecessary repetition thought it convenient 
to dispose of them in one judgment in which he treated the evidence in the 
two cases as if it was evidence on one record and so mixed up the deposi¬ 
tions of the witnesses that it was impossible to say how far the conviction of 
the accused in each case was based upon what was the legal evidence against 
them, it was laid down that the procedure was contrary to the provisions of 
the Code and was calculated to defeat the very object which the legislature 
had in view in directing that the accused in cross-cases should be tried 
separately.*^ 

The procedure of treating the prosecution evidence in one case as defence 
evidence in the other, and vice versa even with the consent of the accused 
and the Government pleader, is entirely illegal and the convictions and 
sentences in such cases cannot stand.** 

Where the Sessions Judge heard two appeals arising out of two cross¬ 
cases, acquitted the appellants in one appeal and disposed of the other 
appeal with reference to his findings in the former appeal, without discussing 
the evidence in the case, it was found that the procedure was illegal and the 
appeal must be remanded to him to be disposed of in accordance with law.*® 
But where, although the judgment of the appellate court is one continuous 
document, the decisions in the two cases are quite separate and distinct from 
each other, none of the findings in one case is based upon the evidence 
recorded in the other case and the judgment in one case is a self contained 
document and is based upon its own oral and documentary evidence, the 
procedure adopted is not illegal and the accused is not prejudiced thereby.*^ 

But if the parties for their own convenience consent to treat the evidence 
in the former case as though it had been repeated in the latter case, such 
evidence is by implication and for practical purposes brought on to the 
record of the second case, although not actually recorded*® unless the accused 
has been prejudiced by reason of the evidence in the cross-case being acted 
upon, the trial should not be set aside.*® 

13. Procedure where accused is absent at the trial 

The general rule is that all enquiry or trial should be conducted in 
presence of the accused. A Magistrate issuing a summons may dispense 
with the personal attendance of the accused and permit him to appear by a 
pleader under Section 205, Cri.P.C. Under Section 317, Cri.P.G. a Judge 

42. Judistkir, 27 CWN 700. 46. Heta, 36 Cri IJ 1349. 
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or a Magistrate, if satisfied, that the personal attendance of the accused 
before the court is not necessary in the in terest of justice, for the reasons 
to be recorded by him, may dispense with his attendance at any stage of 
any enquiry or trial, if such accused is represented by a pleader, and proceed 
with such enquiry or trial in the absence of the accused. He can, however, 
at any subsequent stage of the proceedings, where under the law the presence 
of the accused is imperative, direct the personal attendance of such accused, 
e.g. for his examination under Section 313, Cri. P. C.®® 

If the accused is not represented by a pleader, the Judge or Magistrate 
may adjourn such an enquiry or trial, or order that the case of such 
accused be taken up or tried separately, or he may adjourn that enquiry 
or trial if he considers the personal attendance of the accused to be 
necessary. The general provision in the earlier Code was designed 
to meet a practical difficulty which was experienced in trials which 
involved a large number of accused persons, where during the trial one or 
more of them was incapable of remaining before the Court.®^ Section 540-A 
of the Code of 1898 had been amended by Act XXVI of 1955 and it applied 
to cases in which there was only a single accused as well, so does Section 357 
of the Code of 1973. 

The law enjoins that an accused should be present during the course 
of the trial, more to safeguard his interest then to cause him inconvenience. 
In a case where the accused himself applies to the court to be exempted 
from personal appearance, then a court should grant the request under 
Section 317, Cri. P. C. unless it is of opinion that in the interests of justice 
it is necessary that the accused should be present throughout the course of 
the trial, or unless there are some other good reasons for directing the pre¬ 
sence of the accused throughout the course of the trial.It has even been 
held that when an accused has been allowed to appear by a pleader, under 
Section 205 of the Code of Criminal Procedure, his personal attendance at 
the time of his examination under Section 313 is not essentially necessary. 
The pleader representing him may be questioned in his stead.** 

Section 540-A of the Code of 1898 was not originally intended to lay 
down the whole law as regards the power of a Magistrate to grant exemp¬ 
tion to an accused person from personal attendance in court. It had been 
liberalised by the amendment of the Code in 1955. The presence of the 
accused can, however, be dispensed with only in cases where he is represented 
by a pleader.** 

This is a general provision applying to cases of all kinds whether the 
accused is in jail or on bail or whether he is appearing in response to a 
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summons,*® unless the offence is a heinous one and the charge is a grave 
one, the discretion in the matter of dispensing with personal attendance 
of women accused should be liberally exercised by subordinate courts.*® 

14. Petty offences 

The present Code incorporating a new provision Section 206 contem¬ 
plates issuing of special summons in cases of petty offences. Section 206 is 
reproduced here below :— 

(1) If, in the opinion of a Magistrate taking cognizance of a 
petty offence, the case may be summarily disposed of under Section 260, 
the Magistrate shall, except where he is, for reasons to be recorded in 
writing of a contrary opinion, issue summons to the accused n^quiring 
him either to appear in person or by pleader before the Magistrate on 
a specified date, or if he desires to plead guilty to the charge without 
appearing before the Magistrate, to transmit before the specified date, by 
post or by messenger to tlie Magistrate the said plea in writing and the 
amount of fine specified in the summons or if he desires to appear by 
pleader and to plead guilty to the charge through such pleader, to author¬ 
ise, in writing, the pleader to plead guilty to the charge on his behalf 
and to pay the fine through such pleader : 

Provided that the amount of the fine specified in such summons 
shall not exceed one hundred rupees. 

(2) For the purposes of this section, “petty offence^^ means any 
offence punishable only with fine not exceeding one thousand rupees, 
but does not include any offence so punishable under the Motor Vehicles 
Act, 1939, or under any other law which provides for convicting the 
accused person in his absence on a plea of guilty. 

Though similar provisions existed under some special Acts, like the 
Motor Vehicles Act, this is the first time that it has been incorporated in this 
Code. The object of this section is laudable with a view to avoid unnecessary 
inconvenience to persons accused of petty offences and also to reduce to some 
extent congestion and back log in the Magistrate's courts. The procedure 
is a step towards “prompt enforcement" of judicial decisions and is of a 
compulsory nature unless for some special reasons justifying departure. 

The provision of this section will apply only in cases in which (a) 
the offence is a petty offence and is punishable with fine alone not 
exceeding Rs. 100 but not including an offence under the Motor Vehicles 
Act or any other special law making a similar provision, and (b) the 
offence must be one which may be .disposed of summarily under Sec¬ 
tion 260. If these conditions are satisfied the Magistrate must parti¬ 
cularise in the summons that the accused may either appear personally 
or through counsel or plead guilty in writing and arrange to communicate 
such plea to the Magistrate along with payment of the amount of fine specified 
in the summons not exceeding Rs. 100. If the accused avails of this 
opportunity, he may be convicted on such plea. The fine may also be 
paid through counsel in case the accused desired to plead guilty. 

55. Mst. Kanchan, AIR 1959 MP 150. 56. Ibid. 
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15. Procedure for issuing commissions for examination of witnesses 

A commission for the examination of a witness can be issued by a court 
or any Magistrate during the course of any inquiry, trial or other proceeding 
under the Code of Criminal Procedure, if it appears to the court that the 
examination of the witness is necessary for the ends of justice, and that 
attendance of such witness cannot be procured without an amount of delay, 
expense or inconvenience, which under the circumstances of the case would 
be unreasonable. 

The commission is usually to be issued to the Chief Metropolitan 
Magistrate or Chief Judicial Magistrate within the local limits of whose 
jurisdiction, the witness is to be found in India. If the witness is in a country 
or place outside India, the commission is to be issued to such court or officer 
and sent to such authority for transmission as the Central Government may 
prescribe in this behalf by notification in the Official Gazette. 

Upon receipt of the commission, the Chief Metropolitan Magistrate 
or Chief Judicial Magistrate or such Metropolitan or Judicial Magistrate as 
he may appoint in this behalf shall summon the witness before him or 
shall proceed to the place where the witness is, and shall take down liis 
evidence in the same manner and may excTcisc the same powers for this 
purpose as in trials of warrant-cases. The parties to any proceeding in 
which a commission has been issued may also forward interrogatories in 
writing through the court issuing the commission for the witness being 
examined on such interrogatories, or any such party may appear before 
the officer executing the commission in person if he is not in custody, or 
by a pleader and may examine or cross-examine the said witness. 

After the commission has been duly executed, it shall be returned to¬ 
gether with the deposition of the witness to the Court or Magistrate issuing 
the commission and would be open for inspection of the parties. It may 
be road in evidence and shall form part of the record. If necessary, the 
enquiry or trial may be adjourned for the execution and return of the 
commission. 

Chapter XXIII-B of the Code of 1973 (Sections 284 to 290) details the pro¬ 
cedure. In the earlier Code, prior to amendment of Section 503 a Magistrate, 
holding an inquiry, trial or other proceeding, had to apply to the District 
Magistrate for the issue of a commission but under the new Code, he can 
directly issue the commission. The section further provides that where the 
examination of the President or the Vice-President of India or the Governor 
of a State as a witness is necessary for the ends of justice, a commission shall 
be issued for the examination of such witness. 

Examination of witnesses on commission — When proper .—As a general rule it 
may be said that the important witnesses on whose testimony the case against 
the accused person has to be established, must be examined in court and 
usually the issuing of a commission should be restricted to formal witnesses or 
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such witnesses who could not be produced without an amount of delay or 
inconvenience unreasonable in the case. The idea of examining witnesses on 
commission is primarily intended for getting the evidence of witnesses other 
than parties principally interested, such as a complainant or any person whose 
testimony is absolutely essential to prove the prosecution case. In short, 
witnesses in a criminal case should not be examined on commission except 
in extreme cases of delay, expense or inconvenience and in particular the 
procedure by way of interrogatories should be resorted to in unavoidable 
situations. The discretion to be used by the Magistrate is a judicial one and 
should not be lightly or arbitrarily exercised, 

It is most unsatisfactory that an important witness should be examined 
on commission in the absence of both the complainant and the accused.®* 
In an application for issue of a commission for examination of a witness 
either in Switzerland or the U. K., or Pakistan without address or particu¬ 
lars indicating willingness of the witness to be examined on commission, the 
court cannot issue a roving commission to a court or authority if any, of 
these countries.®® The court passes an order for examination of witnesses on 
commission when it is satisfied not only about the necessity for such evi¬ 
dence but also about the effective enforceability of commission for examina¬ 
tion of witnesses. Hence, if it is found that reciprocal agreements with a 
particular country do not exist, the court should refuse such a request, 
As regards the payment of expenses to the accused, the court will not be 
right in singling out one accused ; if there are more than one, and in not 
giving the same facilities to him on the ground that he had intimidated and 
tampered with foreign witnesses in initial stages. This is against the canons 
of justice.®^ On refusal of a motion for commis.sion, the remedy is in 
revision.®* 

The issue of a commission for examination of witnesses is not a right of a 
party but is dependent upon the discretion of the court. Where the court 
exercised its discretion earlier in the matter without being aware of the com¬ 
plications that were likely to arise; the court was competent to undo some¬ 
thing the effect of which was likely to cause embarrassment, if put in effect.®* 

If pardanashin ladies are the accused and they have been exempted 
from personal attendance a commission may be issued for the examina¬ 
tion of a witness who may be required to identify them in the course of his 
statement.®® Where ministers or government officers or businessmen are 
required to be examined as witnesses, issue of commission may be prayed for 
on the ground that the witness is engaged in matters of national and State 
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importance in duties which are public duties and is therefore busy and can¬ 
not be procured in court without considerable delay and great inconvenience. 
These reasons can be advanced in every case where a person holding a high 
office is required to be examined as a witness, and are not good reasons for 
avoiding attendance in court, particularly when the witness happens to be the 
complainant in his own defamation case. It would not be judicial exercise 
of discretion in such a case.®® 

The word ‘inconvenience^ occurring in the language of Section 284 was 
however held by the Bombay High C40urt to be very wide in its implication 
and import, including not only the inconvenience of the parties but also the 
inconvenience of the witness who is to be examined.®® 

The provisions of Section 290 about execution of foreign decisions are 
complementary with those of Section 285 and provide for reciprocal arrange¬ 
ments between India and a foreign country concerning execution of commis¬ 
sion for the examination of witnesses. If no notification under clause (b) of 
sub-section (2) of this section has been issued, a notification under Sec¬ 
tion 285 would be ineffective. If there is no reciprocal arrangement, the 
courts in India will not pass an order on a commission issued from a foreign 
country.®^ 

16. Procedure in case instituted under Section 192(2) 

Section 199 lays down the provision about cognizance of offences 
punishable under Chapter XXI of the Indian Penal Code. The persons 
alleged to have been defamed under sub-section (2) of Section 199 are 
President, Vice-President or the Governor of a State. In sub-section (1) of 
Section 237 of the present Code the reference to a trial by jury has been 
dropped and with this variation, the present Section 237 corresponds, in 
substance to the provisions of Section 198 of the repealed Code. The 
differences are too minor to merit any detailed discussion. 

A short cut is not always a wrong cut and brevity is not usually inconsis¬ 
tent with clarity. To cut a long story short, the essence of an offence under 
Section 237 is the intention to defame the persons named in sub-section (2) 
of Section 199 of the Code; and since the elements of the offence of defama¬ 
tion necessarily include publication or an attempt to attack the reputation of 
the victim, it must be established under Section 237 that publicity was given 
to the alleged imputation. Limitation under Section 199, sub-section (4) 
will bc;;in to run from the date of publication. Section 284(1) requires that 
where the victim of defamation is the President or Vice-President or Gover¬ 
nor of a State, and examination of such witness (victim) is necessary, a 
commission is to be issued for the purpose. The trial would be vitiated if 
the victim of the offence was not examined during trial at all in view of the 
proviso to sub-section (1). 

65. Gulab Ran Waman Rao Patil v. S. D. Kockar, 1970 Bom LR 797, 
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The court permits the lodging of the complaint by the public prosecutor 
on behalf of the victim as above-named. The procedure prescribed is that the 
cognizance of an offence shall be taken by the Sessions Judge (including an 
additional Sessions Judge), and the trial shall be held in the same manner as 
that of a warrant case instituted otherwise than on a police report before a 
court of Magistrate. The section further contemplates payment of cornpen- 
satiojt by the accused to the aggrieved party under the act of defamation. 

The quote the language of Section 237 of the Code : 

237. (1) A Court of Session taking cognizance of an offence under 

sub-section (2) of Section 199 shall try the case in accordance with the 
procedure for the trial of warrant-cases instituted otherwise than on a 
police report before a Court of Magistrate : 

Provided that the person against whom the offence is alleged to have 
been committed shall, unless tne Court of Session, for reasons to be 
recorded, otherwise directs, be examined as a witness for the prosecu¬ 
tion. 

(2) Every trial under this section shall be held in camera if either 
party thereto so desires or if the Court thinks fit so to do. 

(3) If, in any such case, the Court discharges or acquits all or any 
of the accused and is of opinion that there was no reasonable cause 
for making the accusation against them or any of them, it may, by its 
orders of discharge or acquittal, direct the person against whom the 
offence was alleged to have been committed (other than the President, 
Vice-President or the Governor of a State or the Administrator of a 
Union Territory) to show cause why he should not pay compensation to 
such accused or to each or any of such accused, whcui there are more 
than one. 

(4) The Court shall record and consider any cause which may be 
shown by the person so directed and if it is satisfied that there was no 
reasonable cause for making the accusation, it may, for reasons to be 
recorded, make an order that compensation to such amount not exceed¬ 
ing one thousand rupees, as it may determine, be paid by such person 
to the accused or to each or any of them. 

(5) Compensation awarded under sub-section (4) shall be recovered 
as if it were a fine imposed by a Magistrate. 

(6) No person who has been directed to pay compensation under 
sub-section (4) shall, by reason of such order, be exempted from any 
civil or criminal liability in respect of the complaint made under this 
section: 

Provided that any amount paid to an accused person under this 
section shall be taken into account in awarding compensation to sucii 
person in any subsequent civil suit relating to the same matter. 

(7) The person who has been ordered under sub-section (4) to pay 
compensation may appeal from the order, insofar as it relates to lh(^ 
payment of compensation, to the High Court. 

(8) When an order for payment of compensation to an accused 
person is made, the compensation shall not be paid to him before the 
period allowed for the presentation of the appeal has elapsed, or, if an 
appeal is presented, before the appeal has been decided. 
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17. Set-off 

Section 428 of the Code of 1973 lays down that the period of detention 
undergone by the accused must be set-off against the sentence of imprison¬ 
ment. Where an accused person, has, on conviction, been sentenced to 
imprisonment for a term, the period of detention, if any, undergone by him 
during the investigation, inquiry or trial of the same case and before the date 
of such conviction, shall be set-off against the term of imprisonment imposed 
on him on such conviction, and the liability of such person to undergo 
imprisonment on such conviction shall be restricted to the remainder, if any, 
of the term of imprisonment imposed on him. 

Under this new provision, the accused is entitled to the reduction of his 
pre-conviction detention period as an under-trial prisoner. The objective of 
this innovation in the Code of 1973 is to remedy the state of accused persons 
being kept in prison for a long period as under-trial prisoners.®® 

Where an accused person has been convicted and is still serving his 
sentence on the date when the new Code come into force. Section 428 would 
apply and he would be entitled to claim that the period of detention under¬ 
gone by him during the investigation, inquiry or trial of the case should be 
set off against the term of imprisonment imposed on him and he should be 
required to undergo only the remainder of the term. Having regard to the 
object of Section 428 no distinction can be made between a substantive 
sentence of imprisonment and a sentence of imprisonment in default of pay¬ 
ment of fine and both must be held to be within the scope of Section 128.®® 
This provision does not however, apply to persons who are sentenced to life 
imprisonment. Set-off has to be given even if the trial Court has awarded a 
lesser sentence in consideration of the period of imprisonment undergone as 
an under-trial prisoner. 

The courts convicting the accused should specify in their orders the total 
period of pre-conviction detention that the accused might have undergone 
for the purpose of enabling the authority concerned to give effect to Sec¬ 
tion 428 of the new Code. However, if such a period is not noted in the 
conviction warrant, then the accused should move a miscellaneous appli¬ 
cation for this purpose. If the convict does not challenge conviction, then 
while considering such miscellaneous applications, the court cannot reduce 
the term of imprisonment already awarded. 

Application of the principle of set-off to canvictions under the old Code .—^Three 
categories of cases maybe visualised, (1) case finally disposed of before 
commencement of the new Code, (2) case, trial or appeal of which is pending 
at the commencement of the new Code, and (3) case, trial of which starts 
after the commencement of the new Code. So far as category No. 3 is con- 

68. Joint Select Committee Report, 69. B. P. Andre, (1975) 1 SCO 192. 
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cerned there can be no two opinions that benefit of Section 428 would go to 
an accused person. Section 484(2) provides that a case of the second 
category shall be disposed of in accordance with the old Code. It follows 
that in a pending case the benefit of Section 428 cannot be given to an 
accused person. If that be so, no question of giving benefit of Section 428 
can at all arise so far as the first category is concerned. The saving clause (A) 
to Section 484(2) is designed to safeguard the validity of sentences passed 
under the old Code and not to give retrospective effect to Section 428."^® It 
is clear from Section 428 itself that even though the conviction was prior to 
the enforcement of the new Code, benefit of Section 428 would be available 
to such a conviction. Indeed, Section 428 does not contemplate any 
challenge to a conviction or a sentence. It confers a benefit on a convict 
reducing his liability to undergo imprisonment, out of the sentence imposed, 
for the period which he had already served as under-trial prisoner.’^ 

Procedural laws are retrospective in operation and the Courts have to 
apply them as they are in force at the date when proceedings come up for 
trial or disposal. Section 428 of the new Code, which merely lays down the 
manner of computation of the total period of imprisonment that a convict 
has to undergo, is only procedural and therefore, on and from the date the 
section came into operation the benefit thereof will have to be given to all 
convicts undergoing imprisonment whether they were convicted before or 
after the coming into operation of the Act.*^^ Persons covicted and sentenced 
before the commencement of the new Code are also entitled to the benefit of 
the set-off given by Section 428 of the new^ Code.’® 


Application to imprisonment in default of fine ,—A substantive sentence of 
imprisonment is different and distinct from a sentence of imprisonment for a 
term imposed upon in default of fine. Having regard to the scheme of the 
Penal Code and the Code of Criminal Procedure and the language employed 
in, and the object underlying. Section 428, its beneficient provisions would 
be available only to a person who has been substantively sentenced to impri¬ 
sonment for a term. The sentence of imprisonment in default of payment 
of fine, therefore, cannot be set-off against the period of detention as an 
under-trial prisoner.’* The petitioner can claim set-off not only against the 
substantive sentence of imprisonment in default of payment of fine.’® It 
applies to sentence of imprisonment passed in default of payment of fine 
also.’® The distinction sought to be made between a substantive sentence 
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of imprisonment and an imprisonment in default of payment of fine is 
unfounded. But accused is not absolved from payment of fine.^’ 

Application to cases of life imprisonment. —An accused, who is convicted 
and sentenced to imprisonment for life, cannot claim the benefit under the 
section. The section uses the term ‘‘imprisonment for a term'^, which can¬ 
not include imprisonment for lifc.^®-'^® There is a clear difference made in the 
Indian Penal Code between “imprisonment for life^\ which is one of the 
kinds of punishments mentioned in Section 53, and “imprisonment for a 
term^^, which is another kind of punishment mentioned in that section. We 
also find difference in Section 53-A between the “transportation or imprison¬ 
ment for life'^ and “transportation or imprisonment for a term“. So also 
Section 55 makes a distinction between imprisonment for life and imprison¬ 
ment for a term not exceeding fourteen years. 

The words “imprisonment for a term^^ are not defined in the Indian 
Penal Code or in the Criminal Procedure Code; but the expression must 
have the same meaning in both the Codes. We have, therefore, no hesita¬ 
tion in holding that when Section 428 of the Code of Criminal Procedure, 
1973, refers to “imprisonment for a term'^ it does not refer to “imprisonment 
for life^\ However the accused would be entitled to set off the period of 
detention undergone by him during investigation, inquiry or trial before the 
date of conviction against the term of imprisonment to which it may be 
reduced if he is conferred any remission by the Government and/or if the 
sentence of imprisonment for life is commuted.®® The two expressions, 
“imprisonment for life“ and “term of imprisonment^^ have to be treated 
as distinct and separate, the latter not being a genus of which the former 
is a specie, they being mutually exclusive. Section 428 of the Cri, P. C. 
takes into account for set-off only “term of imprisonment^^ and not 
“imprisonment for life^\ In that view also, convicts sentenced to imprison¬ 
ment for life are not entitled to get the benefits of Section 428, Cri. P. G.®^ 

Wide tanging applicability of tke theory of set-off. —In applying the set-off, the 
fact that the trial Court or the appellate Court has awarded a lesser sentence 
in consideration of the period of imprisonment undergone as under-trial is 
immaterial.®* Accused detained in jail in pursuance of non-bailable warrant 
during pendency of the appeal is entitled to set-off.®® 

The detention of the petitioner in the British jail is in connection with, 
or for, the purpose of the case, in which he was convicted and the detention 
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took place while the case was pending against him. Therefore, the detention 
of the petitioner for the period in London can be called detention within the 
meaning of Section 428 of the Code of Criminal Procedure.®* Since the 
respondents are detained in jail in pursuance of the non-bailable warrants 
issued by this court, at the lime of granting special leave, they will be 
entitled to the benefit of Section 428 and that period shall be set-off 
against tht; sentence which has been passed in appeal.®® Provisions of 
Se^ction 427(2), are enacted to deal with the offender convicted subsequently 
and at the lime undergoing the sentence upon conviction. It is implicit in 
sub-section (2) of Section 427 that a person, who has been subjected to a 
S(‘ntence of imprisonment for life, is not possibly availal>le to serve any other 
subsequent sentence of imprisonment for a given term while undergoing life 
imprisonment. In other words, while former sentence is being served if 
there is subsequent conviction subjecting such an offender to imprisonment 
for a term, which would be of stated period, the latter by clear implication 
of life imprisonment could only be served with that senumce. Statutorily, 
the subsequent sentence is, therefore, directed to run concurrently with the 
previous sentence for life. This statutory provision of sub-section (2) will be 
applicable to the period spent in jail by person subjected to conviction and 
undergoing sentence of imprisonment for life though eventually his conviction 
may be set aside. To the plain intendment of sub-section (2) cannot be 
added the words ^‘while conviction subsisls^\ The principle underlying 
sub-section (2) has a clear statutory policy so that a person condemned to 
undergo life imprisonment is not required nor conceivably contemplated to 
undergo consequently any other sentence of imprisonment for lesser term 
while in jail. 

The petitioner was convicted of murder and se ntenced to imprisonment for 
life on December 30, 1972, but in appeal, he was acquitted on July 12, 1974. 
In the meantime, there was a subsequent trial against liim for offences under 
Sections 409, 467 and 477-A read with Section 34, Penal Code and on 
March 29, 1973, he was convicted and sentenced to rigorous imprisonment for 
1 year, 2 years and 1 year respectively for the offences, the sentences being 
concurrent and also included a sentence fine. The conviction under Sec¬ 
tions 409 and 477-A read with Section 34 was maintained in appeal decided 
on September 6, 1976 and the petitioner w'as directed to surrender to his bail, 
which he had obtained on August 26, 1974 after acquittal in murder case. It 
was contended that petitioner had served his sentence.®® The period of jail 
custody and the period of imprisonment undergone after sentence must be set¬ 
off against the period of sentences and if the former two periods together 
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exceed the period of sentence, the accused cannot be called upon by notice to 
surrender to undergo any further imprisonment.®’ 

Non-applicability of the principle ,—The contention of the accused that he 
was in jail for a month and six days after conviction before he was released 
on bail and that the said period should be giv^en a set-off is not tenable under 
Section 428, since that section applies only to a stage before conviction.®® 

Procedure and practice ,—The courts convicting the accused should specify 
in their orders the total period of pre-conviction detention that the accused 
might have undergone for the purpose of enabling the authorities concerned 
to give effect to Section 428 of the Code of Criminal Procedure, 1973.®® 

The procedure to invoke Section 428 could be a miscellaneous applica¬ 
tion by the accused to the court, at any time while the sentence runs, for 
passing an appropriate order for reducing the term of imprisonment which 
is the mandate of the section.®® The problems confronting the court in grant¬ 
ing relief to the petitioner in terms of Section 428 stern from the fact that 
the rights claimed by the petitioner did not arise at the time when the Court 
disposed of the criminal appeal by upholding the conviction ordered by the 
Sessions Court. Normally, the Court ceases to have seisin over a matter 
which is disposed of. Relief, it appears, can be given either under Section 
386(tf) in the form of passing a consequential or incidental order or by 
exercising the powers of the Court under Section 482. 

The right to relief did not accrue when the appeal was disposed of. 
It can hardly be said that the relief is consequential or incidental to the 
appellate Courtis order. 

The Code, however exhaustive, is hardly expected to provide for every 
contingency that might arise. It is precisely on recognition of this inade¬ 
quacy that Section 482 was enacted to save the inherent powers of High 
Court. 

In the present case there is no known procedure by which any relief can 
be granted to the petitioner.®^ The only point urged was that he was 
entitled under Section 428 to set off as an under-trial prisoner against the 
period of imprisonment imposed upon him, but the conviction was not chal¬ 
lenged, the order by the High Court under Section 428 reducing the term of 
imprisonment to that alr(?ady undergone by him is clearly unsustainable in 
terms of Section 428.®® 
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RULES OF EVIDENCE IN CRIMINAL CASES AND 
INTERPRETATION OF PENAL STATUTES 

Neminem Oported Legibus Esse Sapientiorem 

[It is not permitted to be wiser than the laws.] 

^^The law is the public conscience, and every citizen owes to it an undivided alle- 
gience, not to be limited by any private views of justice or expediency.^^ Hobbes 
— Leviathan^ Ch, 29. 


General Rules 

The rules of evidence which govern the proof of facts in a criminal trial 
are substantially the same as those which apply in a civil trial, but there are 
some particular points of difference arising from the special nature of criminal 
proceedings. 

The rules of evidence may be classified under three main heads; (1) those 
which deal with the burden of proof; (2) those which determine what facts 
are relevant, and must or may be proved; (3) those which determine the 
method of proof. All these points are questions of law to be determined by 
the Judge, while the weight of any facts proved, is also a question for the 
Judge of Magistrate to determine. 

In order to decide on whom the burden of proof lies, it is necessary to 
consider what is the issue or point in dispute. The issue is determined by the 
pleadings. 

In criminal proceedings the prosecution in the charge or indictment 
alleges certain facts. The accused person is called upon to plead to the indict¬ 
ment. If he pleads guilty, he admits that he is guilty of the offence as 
charged in the indictment, but not necessarily the truth of the facts stated in 
the depositions. If he pleads the genetal issue, i.e. not guilty, he denies all 
these facts and thus raises the issue whether the facts alleged in the indict¬ 
ment are true or not. An accused person may also plead one or more of 
certain special pleas, by which he affirms that certain facts are true; the 
prosecution then either traverses or admits the special pleai 

The general rule of evidence is that he who affirms must prove; there¬ 
fore an accused who pleads not guilty throws upon the prosecution the burden 
of proving that the facts alleged in the charge are true, and, if he pleads a 
special plea and the prosecution traverses it, the burden is upon the accused 
of proving that the facts alleged in his plea are true. 
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Imaginary possibilities have no place in interpretation of evidence. 
What are to be considered are ordinary human probabilities and a reason¬ 
able hypothesis thereof.^ If there is no evidence to connect an accused 
with the crime howsoever small, the finding of the stolen property with the 
accused is an evidence of the offence of dacoity which connects him with the 
crime and strengthens other evidence. It the gap is too large, the presump¬ 
tion tliat the accused was concerned with the crime gets weakened. The 
presumption is stronger when the discovery of the fruits of crime is made 
immediately after the crime is committed.^ Where the witness was a close 
relation of the deceased in a murder trial, the fact of relationship would 
add to the value of his evidence as he would b(' inlerestc'd in getting the 
real culprit rather than an innocent person punished.® The mere fact that 
the witness was the father of the accused did not discredit his testimony 
since he must be deemed to be most reluctant to shield the real culprits.^ 
Where eyewitnesses gave varying distances from which the accused fired 
gun on the victim, the Supreme Court held that a witness could hardly be 
expected to mark precise distance and estimated distance is bound to vary 
and nothing turns on such variation,® 

Before placing reliance on any piece of evidence, the court must first 
decide that the evidence is admissible.® 

Testimony of a person who appeared 4 or 5 times as a witness in 
police cases does not carry weight.’ 

It is not the law that tlie testimony of interested and enimical witnesses 
is without any weight. Such evidence has only to be evaluated with some 
care.® 

The maxim falsus in mo falsus in omnibus (false in one thing false in 
every thing) is not the sound rule of evidence in India and the Court 
would be justified to disbelieve a witness in some part, while relying on 
his testimony relating to the other part.® 

Our jurisprudential enthusiasm for presumed innocence must be moder¬ 
ated by the pragmatic need to make criminal justice potent and realis¬ 
tic.!® 

The test of circumstantial evidence must conducively establish the 
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guilt of the accused and no hypothesis, other than that of guilt, should be 
possible in the caso.^^ 


Relevant Facts 


A party can only prove facts relevant to his case, and it is only the 
party on whom the burden of proof lies who Is bound to prove any facts at 
all. 


In all criminal trials, where the accused pleads not guilty, the burden of 
proof is on the prosecution, who must prove the facts that are alleged in the 
charge and may prove any other facts which help to prove these facts. If 
the prosecution does not give sufficient proof of the alleged facts so as to 
establish a primafazie case, the accused must be acquitted or the case must be 
withdrawn from the jury and a verdict of ‘*not guilty^^ directed in case of a 
jury trial. 

The accused unless he pleads a special plea, need not give any evi¬ 
dence at all; he may content himself with attempting to destroy the case for 
the prosecution or to prove his own innocence by cross-examination of the 
witnesses for the prosecution. If he adduces evidence, it must be relevant 
to his case, that is, it must tend to disprove the facts alleged by the pro¬ 
secution or to prove his own innocence. 

Special Rules of Evidence 

In addition to the general rules of evidence contained in the Evidence 
Act, there are certain special rules of evidence embodied in Chapter XXIII 
of the Code of Criminal Procedure, 1973 (Sections 291 to 299). 

1. Medical evidence 

Tlie deposition of a Civil Surgeon or medical witness taken and attest¬ 
ed by a Magistrate in the presence of accused or taken on commission, may 
be given in evidence in any inquiry, trial or other proceeding, although the 
deponent is ii<U called as a witness. The Court may, if it thinks fit, summon 
and examine such deponent as to the subject-matter of his deposition. 

This provision only aims at avoiding repeated presence of responsible 
medical officers like Civil Surgeons, etc. and covers all medical witnesses 
but not all expert witnesses. It is not necessary that the evidence of the 
medical witnesses be taken before the committing Magistrate who is holding 
the inquiry. It may have been taken by any Magistrate in the course of 
any warrant or summons trial, friable by such Magistrate but it must have 
been taken in the presence of the accused.^* It must bear the certificate of 
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the Magistrate concerned that the evidence was given in the presence of 
the accused. Where the deposition is deficient or calls for further elucidation 
such, witness should be recalled and examined at the trial. This becomes all 
the more necessary in cases depending almost entirely on the medical evi¬ 
dence. It was, however, held in an Avadh case^® that Section 509 is of the 
1898 Code, Corresponding to Section 291 of the Code of 1973, is a special 
provision forming an exception to the ordinary rule of evidence, that state¬ 
ment of a person who is alive and is not called in as a witness, is no evidence, 
and that it should be confined to cases in which a medical witness was not 
called at the trial and should not be applied to cases where he is called and 
is examined and in the latter case, his deposition before the Magistrate and 
the post-mortem examination re port prepared by him cannot be admitted in 
evidence. In such a case it is proper to examine the Civil Surgeon or the 
doctor afresh and to get his report proved by him. 

As for the rules of appreciation of medical evidence, it is the settled 
principle of law that where a prosecution witness was not allowed to be 
cross-examined by the defence on a material point, the cross-examination 
of such witness could not be accepted as corroborating the evidence of other 
witnesses Statement made by a medical expert like that of any other, 
made during investigation to the police can be used to contradict such 
witness.^* A previous statement of the expert witness not placed before the 
Session Court, cannot be made use of as substantive evidence.^® 

2. Report of chemical or other authorised examiner 

The reports prepared by any authorized examiner upon any matter 
or thing being submitted to him for examination or analysis, may be 
used as evidence in any inquiry, trial or other proceeding with the pro¬ 
vision that the court may, if it thinks fit, on the application of the 
prosecution or the accused, so summon and examine such person as to the 
subject-matter of his report. Such reports may be prepared by the Chemical 
Examiner to Government or his Assistant, the Public Analyst, the Chief 
Inspector of Explosives, Director of Finger-print Bureau or an officer of the 
Mint. 

Such reports must have been duly prepared by the examiner concerned 
after the matter or thing had been submitted to him for examination and 
must not be merely bald conclusions but should set reasons for such conclusion 
and the tests applied.^’ Where the guilt or the sentence of the accused turns 
entirely on the evidence of the medical analyst, it is desirable that the Public 
Analyst or Chemical Analyser be examined in support of his report and the 
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accused given an opportunity of cross-examining him'* but in ordinary 
circumstances the report of the Chemical Examiner or the Government 
Serologist may be taken on record without examining these persons as 
witnesses.'® Such reports must be tendered into evidence at the trial and the 
accused be given an opportunity to see them. 

Report of the Director of Finger-print Bureau can be used without 
examining the person giving such report.*® 

3. Test identification 

Absence of test identification is not fatal in all cases. Only in case of 
doubt the test identification parade should be held.*' In absence of request 
from the accused, the prosecution is not bound to hold identification parade.** 

The test identification parade would prove to be of a vital import in 
matters concerning interests of justice and fair play where it was promptly 
followed by the arrest of the accused.** Identification parade cannot be 
challenged on ground of irregularity or undue delay when the Magistrate or 
the police officer were not cross-examined.*^ 

Identification evidence would not be rendered inadmissible if the witness 
who identified the accused in the parade did not assign any specific part to 
that witness.*® 

4. Evidence on affidavits 

Under Section 296, the evidence of any person which is of a formal 
character, may be given on affidavit and may be read in any inquiry, trial or 
other proceeding subject to the provision that the Court may, and on the 
application of the prosecution or accused, shall summon and examine such 
person as to the facts contained in his affidavit. This provision was added to 
avoid the delay and expense sometimes caused in calling formal witnesses for 
evidence at the trial and should be made use of. If the Sessions trial is to be 
held at another station while formal witnesses are easily available at the place 
of the inquiry, it is convenient to obtain affidavits of the formal witnesses at 
the early stage of the inquiry so that the accused may have knowledge of the 
evidence tendered through such affidavits. 

5. No proof of certain documents 

Where the prosecution or the defence do not dispute the genuineness of 
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any document filed before a Court by either party, the aforesaid document 
may be read in evidence under Section 294 of the Code of 1973, which now, 
for the first time makes a provision which had already existed in respect of, 
civil cases. 

Under the repealed Code, the accused could not be questioned in respect 
of a document not produced by the prosecution and valuable time of the 
Court was wasted in priceless exercises of producing documents. 

Under Section 294—(i) after a document is filed by the prosecution or the 
defence, the particulars of such document shall be entered in a list in such 
form as may be prescribed by the State Government. 

(ii) The opposite side as the case may be, shall be called upon to either 
admit or deny the correctness of such document. 

(m) Where th(? genuinness or correctness is admitted or is not questioned, 
it will be read in evidence in the enquiry or trial without proof of the 
signature of the person by whom it purports to have been signed. 

(iv) This, however, does not preclude the court in its discretion to require 
proof of such document. 

6. To prove previous conviction 

Section 298 of the Code provides that a previous conviction or acquittal may 
be proved by an extract certified under the hand of the officer having the custo* 
dy of the records of the court in which such conviction or acquittal was held, or 
in case of conviction by a certificate signed by the ofBcer-in-cliarge of the Jail, 
in which the punishment or any part thereof was inflicted, or by production of 
warrant of commitment under which the punishment was suffered, together 
with the evidence as to the identity of the accused person when the person 
was convicted. The previous conviction or acquittal may also be proved by 
any other mode provided by any law and this provision is only a short 
method of proving the previous conviction by j'udgment or extracts. 

If on the question put by the court, the accused, however, admits his 
previous conviction, no other proof is necessary as under the Evidence Act, 
the factum of previous conviction can also be proved by admission. The 
identity of the accused in case it is questioned by the defence, can be proved 
by a comparision by an expert of the thumb impressions of the accused taken 
in court and the tiiumb impressions on record. Where the accused denies 
previous conviction, it must be proved strictly as laid down in Section 298 
Cri. P. C. 

7. Record of evidence in absence of accused or when accused 
unknown 

When the accused person has absconded and there is no immediate 
26. Medical Officer of Health, Municipal Board, Agra v. Stale of U, P,, AIR I960 All 53. 
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prospect of his being arrested, the court competent to try or commit such 
person for trial, may examine the witnesses produced on behalf of the prosecu¬ 
tion and record their depositions, and such depositions may on the arrest of 
such person be given in evidence against him on inquiry into, or trial for the 
offence for which he is charged, if the deponent is dead or incapal^le of giving 
evidence or his attendance cannot be procured without an amount of delay, 
expense or inconvenience which under the circumstances of the case would be 
unreasonable. The same procedure is to be applied under Section 299 of the 
Code where an offence punishable with death or imprisonment for life has 
been committed by some person or persons unknown. 

Section 299, Cri. P. C. engrafts an exception on the general rule that 
all evidence against an accused should be tendered before the Court in his 
pres(mce. The reason for this exception is not far to seek. The reason being, 
that Courts always desire to have the best evidence about any matter and since 
there always is danger of evidence being lost if there is delay in recording 
it, the Legislature thought it proper to empower the Court to record evi¬ 
dence against a person who, by his own conduct, has chosen to be absent 
while such evidence is being recorded. This rule is as much a rule of natural 
justice as the general rule that a man should have the opportunity of hearing 
the evidence against him before he is called upon to explain that evidence. 

The ex recording of evidence permitted by Section 299, Cri. P. C. 
is necessitated by the conduct of the accused himself for, by his absconding, he 
creates a situation which faces the Court with two alternatives : first, either 
to record all the available evidence so that such evidence may not be lost due 
to the deaths of witnesses, or secondly, to stay its hands in recording that evi- 
ence till such time as the accused is apprehended and brought before it. If 
the law did not provide for a situation which has been provided for by Sec¬ 
tion 299, Cri. P. C., then the law would have deprived the Court witliout 
adequate justification, of having a record of the available evidence within 
a short time of the commission of the offence: at a time when the 
memory of witnesses was fresh and the details of the incident had not faded 
away from their memory due to lapse of time ; and furtlier it would iiave 
deprived the Court completely of the evidence of those witnesses who may die 
between the time of the commission of the offence and the apprehension and 
trial of the accused. 

Cross-examination is undoubtedly a very potent weapon in the hands of 
an accused person for his defence, yet it cannot be said that if an accused 
person has by his own conduct not made use of that weapon, then the evi¬ 
dence which has not been cross-examined cannot be us(‘d against him. 

The value of the evidence recorded under Section 299, Cri. P. C. has, 
therefore, to be judged like any other evidence given by witnesses at the trial. 
As a rule of prudence and abundant caution the Court may, and normally 
would, not only test that evidence on the touchstone of probabilities but 
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would also require such evidence to be corroborated by the circumstances of 
the case and other evidence on the record before relying on it. If the Court 
finds that the evidence recorded under Section 299, Cri. P. C. is contradicted 
or is rendered doubtful on the probabilities of the matter, or if such evidence 
does not find adequate support from the circumstances of the case, then it 
would undoubtedly not rely on such evidence. What, however, needs being 
emphasized is that there is nothing inherently wanting in the evidence recor¬ 
ded under Section 299, Cri. P. C. which can make its reception and its being 
relied upon by a Court, as any other evidence produced at the trial, diffe¬ 
rent. The probative value of this evidence has to be assessed like any other 
evidence produced in the case and ‘special* or ‘different* standards have not 
to be forged for weighing this evidence.®® 

Interpretation of Statute Law 

The question of interpretation of statute law is important as most of the 
offences are covered by statutes in India while in England many of them are 
merely misdemeanours at common law. 

All penal laws have to be construed strictly since they affect the liberty 
of the subject,®® nothing which does not appear can be assumed and in the 
case of an ambiguous section or clause, the construction favourable to the 
accused is to be adopted. The Privy Council observed in the case of Gokul 
Mundar v. Padmanand ^^: “The essence of a Code to be exhaustive on the 
matters in respect of which it declares the law, and it is not the province of a 
judge to disregard or go outside the letter of the enactment according to its 
true construction.** 

Maxwell in his Construction of Statutes says : 

“Penal laws must be construed strictly. But it is the paramount 
duty of the judicial interpreter to put upon the language of the Legisla¬ 
ture, honestly and faithfully, its plain and rational meaning and to 
promote its object. The rule of strict construction does not, indeed, 
require or sanction that suspicious scrutiny of the words, or those hostile 
conclusions from there ambiguity or from what is left unexpressed, which 
characterise the judicial interpretation of affidavits in support of ex parte 
applications, or of a Magistrate*s convictions where the ambiguity goes to 
the jurisdiction. Nor does it allow the imposition of a restricted meaning 
on the words, wherever any doubt can be suggested, for the purpose of 
withdrawing from the operation of the statute a case which falls both 
within its scope and the fair sense of its language. This would be to 
defeat, not to promote, the object of the Legislature, to misread the 
statute and misunderstand its purpose. 

“A Court is not at liberty to put limitations on general words which 
are not called for liy the sense, or the objects or the mischief of the 
enactment; and no construction is admissible which would sanction an 
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evasion of an Act. But the rule of strict construction requires that the 
language shall be so constured that no cases shall be held to fall within 
it,which do not fall both within the reasonable meaning of its terms and 
within the meaning and scope of the enactment. 

When an offence against the law is alleged, and when the Court has to 
consider whether that alleged offence falls within the language of a criminal 
statute, the Court must be satisfied, not only that the spirit of the legislative 
enactment has been violated, but also that the language used by the Legis¬ 
lature includes the offence in question. 

In construing a statute, due effect should be given to every word follow¬ 
ing the maxim, 'verba aliquid operati debend’ (every word ought to have some 
operation)®* but criminal statutes differ from civil in this respect that in 
the former the primary duty of the court is “not to make sense but to see if 
it reads sense”.®* If the words are doubtful,recourse may then be had to the 
subject-matter, but this is only a secondary rule. In civil law the rule of 
equity guides one in the construction of an enactment but in penal statutes it 
would be very dangerotis to charge one with an offence which the Legisla¬ 
ture omitted to enact. For how is the subject in such cases to know the 
will of the Legislature and guide his own course accordingly. Moreover 
as Lord Waston remarked : 

“Intention of the Legislature is a common but very slippery phrase 
which, popularly understood, may signify anything from intention 
embodied In positive enactment to speculative opinion as to what the 
Legislature probably would have meant, although there may have been 
an omission to enact it. In a court of law or equity, what the Legis¬ 
lature intended to be done or not to be done can only be legitimately 
ascertained from that which it has chosen to enact, either in express 
words, or by reasonable and necessary implication.”*® 

Debates in the Legislative Councils, Statements of Objects and 
Reasons or Reports of the Select Committee are no guide to the costruc- 
tion of a Code,** much less a Penal Code*® the provisions of which must be 
plain and unambiguous so as to afford both a clear warning and a certain 
proof of guilt.*® 
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Statutes which affect or take away some rights should be strictly cons¬ 
trued.^^ It is true that it is dangerous and may be misleading to gather 
the meaning of the words used in an enactment merely from what was said 
by any speaker in the course of a debate in Parliament. Such a speech can¬ 
not be used to defeat or detract a meaning, which clearly emerges from a 
consideration of enacting words actually used. Interpretation of a statutory 
provision is always a question of law on which the reasons stated by the mo¬ 
ver of the amendment can only be used as an aid in interpretation if it helps 
considerably in understanding the meaning of the amended law.*® If two con¬ 
structions are possible on the language of the statute, the court should choose 
the one which is consistent with the good sense and fairness and should eschew 
the other which makes its operation oppressive, unjust and unreasonable or 
which would lead to strange and inconsistent results or otherwise introduce an 
element of bewildering uncertainty and practical inconvenience in the work¬ 
ing of the statute,** 

The governing factor is gauging the fact as to whether a particular 
statute is directory or mandatory and the meaning and intent of the Legis¬ 
lature which should be gathered not merely from the words used by the 
Legislature but from a variety of circumstances and considerations. In other 
words the use of the word ‘^shair^ or *‘may^^ is not conclusive on the ques¬ 
tion whether a particular requirement of law is mandatory or directory. 
But the circumstances that the legislature has used a language of compulsion 
and force is always of great relevance and in absence of any thing to the 
contrary in the context, indicating that a permissive interpretation is per¬ 
missible, the statute should be construed as mandatory.*’ 

Although most of the Indian law is patterned on the old English statutes, 
the Indian Law has thereafter developed on its own lines and must be given 
precedence while interpreting a statute, though the English decisions are 
entitled to great respect at the same time.*® 

In provisions of statutes similarly worded meaning given to a provision 
in the earlier statute is adoptable to interpret the later statute,*® The car¬ 
dinal rule of interpretation is not to look outwards but at the context and 
meaning intended to be conveyed.®® 

The statute must be read as a whole and every provision in the statute 
must be construed to the context of other clauses in the statute so as to, as 
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far as possible, make a consistent enactment of the entire statute. The 
Supreme Court is ordinarily loathe to interfere with the interpretation of a 
statute which has prevailed in the State for a long number of years and which 
the State Legislature has chosen not to disturb by legislative amendment.*^ 
It is a well settled rule hallowed by time and sanctified by authority that 
the meaning of an ordinary word is not to be found so much in a strict 
etymological propriety of language, nor even in popular use as in the sub¬ 
ject or occasion in which it is used and the object which is intended to be 
attained.®* 
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Chapter XII 

THE RECORD OF THE CASE 

Quad par recordum probatum^ non debet esse negatum^* 

[What is proved by record, ought not to be denied.] 

The evidence—And how it should be recorded. Competency of 
witnesses 

Whether a particular witness is a competent witness or not is to be 
decided by the Judge. The test of competency usually is that the witness 
should be able to understand the questions put to him.^ A child is a compe¬ 
tent witness if he understands the questions put to him and gives rational 
answers, even though an oath may not be administered to the child. {See 
Sections 5 and 13 of the Indian Oaths Act). In the case of deaf and dumb 
witnesses great care should be taken. Though they are not entirely incompe¬ 
tent if they can express themselves by signs, but if it is impossible to make 
such a witness understand the questions put to him he cannot be a competent 
witness.2 An advocate, barrister or a pleader is a competent witness, subject 
to his claim of privilege. {See Sections 126 to 130 of the Evidence Act) 

Under Chapter IX of the Indian Evidence Act, the rule generally is in 
favour of an admission of evidence of even a doubtful character though the 
weight to be attached to such evidence will be a matter for the court. 

Evidence to be on oath after excluding other witnesses 

When a witness is being examined the general practice of the court is to 
exclude the other witnesses. The presiding officer must, however, exercise his 
discretion. Oath must be administered to a witness before his evidence 
is recorded though if this has not been done, the evidence tendered does not 
become inadmissible. Section 6 of the Oaths Act, however, casts an im¬ 
perative duty for a statement being made before the court on oath or solemn 
affirmation. 

In the presence of the accused or his pleader 

All evidence is to be recorded in the presence of the accused person, or 
in the presence of his pleader in a Sessions trial, if his personal attendance 
has been dispensed with, and depositions made by a witness are to be read 
out to witness before they are signed by him. The provisions of Sections 373 
and 260 of the Cri. P. C. are imperative and ought not be disregarded. The 
practice of asking a literate witness to read his evidence while the court goes 
on recording the evidence of other witnesses is improper.® Under Section 280, 

1. Emperor V. Ram Sakhira, AIR 1934 Pat 3. J. Ghosh v. Emperor, ILR 42 Cal 240 ; 

651; also see, AIR 1928 Lah 903: 1912 UBR 23. 

2. 1912 MWN 100 : 13 Cri IJ 27. 
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Cri. P. C. the Judge or Magistrate is entitled to record such remarks as he 
considers material respecting the demeanour of the witnesses, at the end of 
the depositions, 

I. Record of Evidence in Summons-Gases 

In summons-cases and in proceedings under Section 446, Cri. P. G., the 
Magistrate is to make a memorandum of the substance of the evidence of 
each witness as the examination of th(i witness proceeds. Such memorandum 
shall be written and signed by the Magistrate, with his own hand and shall 
form part of the record. 

If the Magistrate is prevented from making the memorandum himself as 
required above, he shall record the reason of his inability to do so, and shall 
cause such memorandum to be made in writing from his dictation in open 
court, and shall sign the same and such memorandum shall form part of the 
record.* In summons-cases also, the Magistrate, if he thinks fit, may take 
down the evidence of any witness in fuller form as required for warrant-cases 
or other trials under Section 275, Cri, P. G. 

This provision does not apply to a Metropolitan Magistrate. A Metro¬ 
politan Magistrate, in cases in which an appeal lies, shall either take down the 
evidence of the witnesses with his own hand or cause it to be taken down in 
writing from his dictation in open court. All evidence so taken down shall be 
signed by the Magistrate and shall form part of the record, but the Magis¬ 
trate shall make a memorandum of the examination of the accused and such 
memorandum shall be signed by the Magistrate with his own hand and shall 
form part of the record. In other cases, i.e., where no appeal lies it shall 
not be necessary for a Metropolitan Magistrate to record the evidence or 
frame a charge. 

II. Record of Evidence in Other Gases 

In all other trials before Courts of Session and Magistrates (other 
than Metropolitan Magistrates), the evidence of each witness shall be taken 
down in wrting in the language of the court by the Magistrate or Sessions 
Judge, or from his dictation in open court or in his presence and hearing and 
under his personal direction and superintendence and shall be signed by the 
Magistrate or Sessions Judge. (Section 275) 

When the evidence of such witness is given in English, the Magistrate or 
Sessions Judge may take it down in that language with his own hand, and 
unless the accused is familiar with English, or the language of the Court is 
English, an authenticated translation of such evidence in the language of the 
court shall form part of the record. When the evidence of such witness 
is given in any other language not being English, than the language of the 


4. Set. 274, Cri PC. 
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court, the Magistrate or Sessions Judge may take it down in that language 
with his own hand, or cause it to be taken down in that language in his 
presence and hearing and under his personal direction and superintendence, 
and an authenticated translation of such evidence in the language of 
the court or in English shall form part of the record. (Section 275) 

In all trials before a Court of Session, the evidence of each witness shall, 
as his examination proceeds, be taken down in writing either by the presi¬ 
ding Judge himself or, under his direction and superintendence, by an officer 
of the court appointed by him in this behalf. 

The evidence so taken down shall be signed by the presiding Judge and 
shall form part of the record.'* 

Mode of recording evidence 

The relevant provision of law about the mode of recording evidence con¬ 
tained ill Section 2/5 of the Criminal Procedure Code of 1973 is imperative. 
The Code of 1898 was framed over 83 years ago, when mechanical devices for 
taking down or typeprinting the deposition of a witness were unknown or at 
best in an elementary stage and is now outmoded and required amendment.® 
Those provisions were made at a time when courts were presided over mostly 
by aliens not fully conversant with the language and manners of the people. 
Section 356 of that Code was amended and sub-section (2-A) added 
thereto by amending Act XVIII of 1923, enabling the court to record 
evidence other than in court language or English.’ That section was 
further amended by Act No. 26 of 1955 and the deposition of the witness 
could then be taken down “in the language of the court either by the 
Magistrate or the Sessions Judge with his own hand or from his dictation in 
open court'*\ 

Section 277 of Criminal Procedure Code of 1973 lays down that if the 
witness gives evidence in the language of the court, it shall be taken down 
in that language or if he gives evidence in any other language, it may, if 
practicable, be taken down in that language, or if it is not practicable to do 
so, a true translation of the evidence in the language of the court shall be 
prepared as the examination of the witness proceeds, signed by the Magis¬ 
trate or presiding J udge, and shall form part of the record. Such translation 
shall be prepared as soon as practicable but where the evidence is taken down 
in English, the translation of evidence may be dispensed by the court, if the 
parties are agreeable to it and do not insist for the translation to be rendered 
in the language of the court. 


5. Sec. 276, Cri PC. the first edition of this book, even prior 

6. The Allahabad High Court had moved to 1955. 

for the amendment of Sec. 356, 7. See 43 1C 827. 

Cri PC 1898 after the publication of 
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A dictophone or other machine which takes down or records the deposi¬ 
tion of a witness correctly and exactly in the language of the witness, is 
obviously superior to any other mode of record, for even if the Judge or 
Magistrate himself records the statement, errors cannot be humanly alto¬ 
gether avoided. Where the record is kept in a language other than the 
language of the deposition, the Judge or Magistrate has to translate the 
evidence before taking it down and the chances of such errors creeping in, 
are multiplied. 

The evidence so taken down shall be sigjied by the Sessions Judge, or 
Magistrate, and shall form part of the record: provided that the State 
Government may direct the Sessions Judge, or Magistrate to take down the 
evidence in his mother tongue, in the English language, or in the language 
of the court, although such language is not his mother tongue. 

To be taken down in narrative form 

Evidence shall not ordinarily be taken down in the form of question 
and answer, but in the form of narrative. The Magistrate or Sessions Judge 
may, in his discretion, take down or cause to be taken down, any particular 
question and answer.® [Sections 275(3) and 276(2), Gri P.C., 1973). This 
sometimes becomes necessary to convey the exact sense and purport of the 
witness. 

Sections 275 (3) and 276(2) of the Code of 1973 has restored the pro¬ 
cedure earlier prescribed by Section 359 of the Code of 1898, though 
Section 276 of the Code of 1973 as originally framed only contemplated 
recording of evidence in tlie form of questions and answers and sub-sec¬ 
tion (2) of Section 276 was substituted by the Criminal Procedure Code 
(Amendment) Act of 1978, Section 20. The evidence taken down must ever 
be signed by the Magistrate or the presiding Judge and shall form part of 
the record. 

Evidence to be read over to witness and understood by accused 

As the evidence of each witness is completed, it shall be read over to 
him in the presence of the accused, if in attendance, or of his pleader, if he 
appears by pleader, and shall, if necessary, be corrected. If the witness 
denies the correctness of any part of the evidence when the same is read 
over to him the Magistrate or Sessions Judge, may instead of correcting the 
evidence, make a memorandum thereon of the objection made to it by the 
witness, and shall add such remarks as he thinks necessary. If the evidence 
is taken down in a language different from that in which it has been given 
and the witness does not understand the language iu which it is taken down, 

8. See. 275. sub-section (3) and Sec. 276, 8a. Sec. 275, sub-section (4) and Sec . 276, 

sub-section (2). Cri PC, 1973. sub-section (3) Cri PC 1973. 
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the evidence so taken shall be interpreted to him in the language in 
which it was given, or in a language which he understands.*** Whenever 
any evidence is given in a language not understood by the accused, and 
he is present in person it shall be interpreted to him in open court in a 
language understood by him, and if he appears by pleader and theevidence is 
given in a language other than the language of the court, and not understood 
by the pleader, it shall be interpreted to such pleader in that language.*^ 

Section 280 of the Code (Act II of 1974) now makes it obligatory on 
the presiding Judge or the Magistrate who has recorded the evidence of a 
witness to also record such remarks (if any) as he thinks material respecting 
the demeanour of such witness whilst under examination. This is with a 
view to make the record of the trial more comprehensive, thereby leaving as 
little room as possible for the subjective pitfalls and for better appreciation 
of such evidence by the appellate court in case of an appeal. 

Reading over of the deposition to witness 

It was held by the Privy Council in the case of Abdul Rahmati^, that the 
reading over of deposition to witnesses while the case was pioceeding was not 
violation of Section 360, Cri. P. C., 1898 corresponding to Section 278, Cri. 
P. C., 1973), though it was better that to attract the undivided attention of 
the accused or his pleader, the evidence of the witnesses unless merely formal 
be read over to him after he had given his statement, since under sub-sec¬ 
tion (2) of that section, the witness could deny the correctness of any part of 
that statement and a memorandum had to be made wdth such remarks as 
the Magistrate or the Sessions Judge thought necessary with regard to such 
objection. The giving over of the deposition to a literate witness to read by 
himself w^as a curable irregularity and even omission to read does not vitiate 
the trial unless there has been breaches, but to substantiate breaches, the 
inaccuracy must be disclosed by an affidavit.^® 

Under the 1898 Code it was not a necessary requirement that the Court 
should put a certificate about the deposition having been read over to the 
witness but a practice had grown up of appending such a certificate and it is 
a salutary one. The 1973 Code is also similarly silent about this facet of 
the matter. Such certificate must be taken as correct until it is proved to 
be untrue.^^ It must be noticed in this connection that if the witness does 
not understand the language in which his deposition is taken down, it is to 
be interpreted to the witness in his own language but there is no provision for 
its being so interpreted to the accused, it is to be done in the case of the 
statement of the accused only.^* 

Even sub-section (3) of Section 276 of the Code of 1973^*"* only lays down 

8b. See. 27B, Cri PC. 987 : AIR 1932 SC 214. 

8c. See. 279, Cri PC. 12. See. 279; sa also case of Hari jVarain, 

9. 54 lA 96 : 28 Cri LJ 259. AIR 1928 Cal 27. 

10. In re Bkagwan, AIR 1952 SC 214. 12a. Act II of 1974. 

11. C. Vithoo \\ Emperor, AIK 1938 Nag 
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that the evidence so taken down shall be signed by the presiding Judge 
and shall form part of the record. If the witness gave evidence in the 
language of the court, it should be taken down in that language.^* Where 
the witness gave evidence in any other language, it might, if practicable, be 
taken down in that language, and if not practicable to do so, a true trans¬ 
lation of the evidence in the language of the court should be prepared as 
the examination of the witness proceeded, signed by the Magistrate or 
presiding Judge, and should form part of the record. Clause (c) of Sec¬ 
tion 277 lays down that where evidence is taken down in a language other 
than the language of the court, a true translation thereof should be prepared 
as soon as practicable and should be signed by the Magistrate or the presiding 
Judge and should form part of the record. But where evidence is taken 
down in English and a translation thereof is not required by any of the 
parlies, the court might dispense with such translation. 

After the recording of the evidence of a particular witness, his testi¬ 
mony should be read over to him in the presence of the accused if in atten¬ 
dance, or of his pleader, if he appears by pleader, and should, if necessary, 
be corrected. But if the witness denies correctness of any part of the evidence, 
when the same is read over to him, the Magistrate or the presiding Judge, 
may instead of correcting the evidence, make a memorandum thereon of the 
objection made to it by the witness and shall add such remarks as he thinks 
necessary. If the record of the evidence is in a language different from 
that in which it has been given and the witness does not understand that 
language the record shall be interpreted to him in the language in which it 
was given, or in a language which he understands.^* Section 279 of the 
new Code makes a provision for interpretation of evidence to the accused or 
his pleader. It lays down : 

279. (1) Whenever any evidence is given in a language not understood by the accused, 
and he is present in Court in person, it shall be interpreted to him in open Court in a 
language understood by him. 

(2) If he appears by pleader and the evidence is given in a language other than the 
language of the court, and not understood by the pleader, it shall be interpreted to such 
pleader in that language. 

(3) When documents are put for the purpose of formal proof, it shall be in the discre¬ 
tion of the court to interpret as much thereof as appears necessary. 

In trials before High Court 

High Courts from time to time, by general rule, prescribe the manner 
in which evidence shall be taken down in cases coming before that court, 
and the evidence shall be taken down in accordance with such rule.^*^' 
With the abolition of the original jurisdiction of the High Courts on 
the criminal side, under the 1973 Code, only a rare case covered by bec- 
tion 407(1) sub-clause (it/) could be tried by it. 


13. Clause {a) to Sec. 277 (Act II of 1973). 14a. See. 283, Cri PC. 

14. Sec. 278. 
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III. Examination of the Accused —How to be Recorded 

Whenever the accused is examined by a Metropolitan Magistrate, the 
Magistrate shall make a memorandum of the substance of the examination of 
the accused in the language of the Court and such memorandum shall be sign¬ 
ed by the Magistrate and shall form part of the record. Whenever the accust^d 
is examined by any Magistrate other than a Metropolitan Magistrate, or by a 
Court of Session, the whole of such examination including every question 
put to him and every answer given by him, shall be recorded in full by the 
presiding Judge or Magistrate himself or where he is unable to do so owing 
to a physical or other incapacity, under his direction and superintendence 
by an officer of the court appointed by him in this behalf. The record shall, 
if practicable, be in the language in which the accused is examined or, if that 
is not practicable, in the language of the Court. The record shall be shown or 
read to the accused, or, if he does not understand the language in which it is 
written, shall be interpreted to him in a language which he understands, and 
he shall be at liberty to explain or add to his answers. It shall thereafter be 
signed by the accused and by the Magistrate or presiding Judge, who shall 
certify under liis own hand that the examination was taken in his presence 
and hearing and that the record contains a full and true account of the 
statement made by the accused. Nothing in this section shall be deemed to 
apply to the examination of an accused person in the course of a summary 
trial.The provisions of present Section 281 are analogous to those of Sec¬ 
tion 364 of the Code of 1898. 

Full record of examination of accused 

The exact question put to accused and answers made by him should be 
recorded in full.^® Usually simple and separate questions are to be asked 
and not composite or complicated ones so that the accused can easily 
understand them and can answer definitely. If the accused chooses not to 
reply, a note is to be made to that effect after recording the question put 
to the accused.^’ Ordinarily, the statement should be recorded in the 
language in which it is made but if it is not practicable, in the language of 
the Court or in English. The recorded statement is to be read over to the 
accused to ensure accuracy and the accused is entitled to explain or add 
to his aniwers.^^ The accused should sign the record. The signature includes 
the thumb-impression or mark made by the accused,^® but if an accused 
can sign, his thumb-impression is not sufficient.*® Refusal by the accused to 
sign is an offence under Section 180 of the Penal Code.*^ 


15. Sec. 281. 

16. In the ctLSC o( Nani, ILR 1952 Cal 
403. 

17. Motilal V. Emptror, 36 Cri LJ 1098. 

18. Emptfr v. Faqir, AIR 1929 Lah 342. 


19. Su General Clauses Act, Act X of 
1897, Sec. 3. 

20. In re Sadanand, ILR 32 Cal 550. 

21. Motilal V, Emperor, AIR 1935 All 652. 
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This however does not apply to the examination of an accused person 
under Section 263, Gri. P. C. or in the course of a trial held by a Metropoli¬ 
tan Magistrate, who may make a memorandum of the substance of the 
examination of the accused. A Metropolitan Magistrate may not record the 
evidence in a case in which no appeal lies and in the latter case he may take 
down the evidence with his own hand, or cause it to be taken down in writ¬ 
ing from his dictation in open court. 

The court is empowered to dispense with compulsory examination of the 
accused under clause {b) of Section 313, if the case in question is a summons 
case and the court has dispensed with the personal attendance of the accused 
under Section 205(1). 


Where the petitioner was of 82 years of age and was sickly and resided at 
a distant place like Bombay and the case against him was only a summons 
case, the learned Magistrate, on these facts, was found by the Andhra High 
Court to have rightly dispensed with the personal attendance of the accused 
under Section 205(1), Code of Criminal Procedure, in the initial stage of the 
case. There did not appear to be any expediency to compel his presence 
for the proceeding under Section 257 of the Code.®^ 

IV. How TO Record a Confession 

Statements under Section 164, Gri. P. G. are confessional in nature and 
it is of utmost importance that the mind of the person making such statement 
should be completely free from any possible influence of the police, and he 
should be given adequate time to make up his mind in that behalf. 22 ** State¬ 
ments under Section 164 were not evidence but were corroborative of what 
had been stated earlier.** An admission made under Section 164, Gri. P. C. 
cannot be split up and must be used either as a whole or not at all.** The 
Court is not competent to accept only the inculpatory part while rejecting the 
exculpatory part as inherently incredible.*® It is abhorrent to our notions of 
justice and fairplay, and is also dangerous to allow a man to be convicted on 
the strength of a confession unless it was voluntary and unless he realises that 
any thing he says may be used against him, and any attempt by a person in 
authority to bully a person into making a confession or any threat or coercion 
would at once invalidate it, if the fear was still operating on him at the time 
he makes the confession or if it would appear to him reasonable for supporting 
that or by making it he would gain any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him. 

That is why the recording of a confession is hedged around with so many 
safeguards and this is the reason why the magistrates ordinarily allow a 


22. Raja Dhanrajagirgi Chela v. Dherwanir, 
(1975) Andhra Weekly Reports 265 : 
(1975) 2 APLJ 207. 

22a. Chinna Gowda v. State of Mysore^ 
(1963) 2 SCR 517, 532. 

23. State of Rajasthan v. Kartar Singh, 


(1970) 2 see 61: AIR 1970 SC 1305. 

24. Hanumant Govind Nargundkar v. State of 
M. P., AIR 1952 SC 345. 

25. Palvinder Kuar v. State of Punjab, AIR 
1952 SC 354, 357: (1953) 1 SCR 94. 
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period for reflection and why an accused is remanded to jail before he is 
asked to make his confession. The force of those precautions is however 
destroyed when instead of isolating the accused, from the investigating police 
if he is for all practical purposes sent back to them for a period of ten days.*® 

The court can only use a statement of a witness made earlier by him 
under Section 164 either to corroborate him or to contradict him and not as 
a substantive evidence. It would be committing an error in law in using 
the statement of a witness under Section 164, Cri.P.C. to come to the conclu¬ 
sion that he has been won over.*’ 

In recording a confession the law requires certain precautions to be 
taken. It is the Magistrate's duty to satisfy himself in every reasonable way 
that the confession is voluntarily made. It was further held in an Oudk case*® 
that it was the imperative duty of the Magistrate to record those questions 
and answers by means of which he satisfied himself that the confession was 
in fact voluntarily made. An omission to warn the accused that he was mak¬ 
ing a confession before a Magistrate, and to record the steps taken by the 
Magistrate that the confession was in fact voluntary, is a substantial defect 
which is not curable by Section 463, Cri. P. C. 

In an Allahabad case*®, it was even held that the reason as to why the 
confession was made should also be recorded by the Magistrate and that it 
was the business of the Magistrate to direct every effort to satisfy that the 
confession was really voluntarily and truly made. It was similarly the duty 
of the Sessions Judge to examine the confession from this point of view and 
not to accept it as a matter of course. 

While evaluating a confession it is open to the court to reject the 
exculpatory part and to take inculpatory part in consideration, if there is 
other evidence to corroborate its correctness.*® A statement in order to 
amount to a confession must admit the offence and an exculpatory state¬ 
ment or assertion does not amount to a confession.An extra judicial 
confession which has no ring of truth cannot be acted upon.** Nor can 
a confession obtained by inducement.®* A confessional statement by an 
accused made to a customs officer is not covered by Section 24 of the 
Evidence Act.*® 


26 Aher Raja Khima v. State of Saurashtra, 
AIR 1956 SC 217; Sarwan Singh 
Rattan Singh v. State of Punjab^ AIR 
1957 SC 637; State of Rajasthan v. 
Rehman, AIR 1960 SC 210, 213. 

27. State of Delhi v. S. R. Lohia, AIR 1960 
SC 490; Ram Kishan Singh v. Harmit 
Kaur, AIR 1972 SC 468; Babu Singh 
V. State of Punjab, (1963) 3 SCR 749. 

28. Parag v. Emperor, 32 Cri LJ (1931) 
97. 

29. Patey Singh v. Emperor, 32 Cri IJ 1052. 

30. Bhagwan Singh v. State of Haryana, 
(1976) 3 see 101; AIR 1969 SC 420: 


AIR 1968 SC 832; AIR 1952 SC 
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31. Veera Ibrahim v. State of Maharashtra, 
(1976) 2 see 302 ; AIR 1939 PC 47 : 
AIR 1952 PC 354; AIR 1960 SC 409. 

32. Thimma v. State of Mysore, AIR [911 
SC 1871 ; ifc also Pandyachi v. State of 
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A confession to be relevant under Section 27 of the Evidence Act which 
is an exception to the provisions of Sections 25 and 26 must satisfy the follow¬ 
ing conditions: 

(1) Discovery of a fact, albeit a relevant fact in consequence of 
information received from an accused. 

(2) Discovery of such fact must be deposed to. 

(3) At the time of receipt of information the accused must be in 
police custody. 

(4) Only so much of information as leads to the discovery is 
admissible and the rest lias to be excluded. 

A fact discovered would mean to include not only the physical object 
produced l>ut also the place from which it is produced.*® 

Where it is necessary under the rules of court to warn the accused 
making a confession that it was not intended to take his evidence as that of 
an approver, such a warning must be given, since where there are more 
accused than one it casts a grave doubt on the voluntary nature of the 
confession, which may have been made on the asssumption that the person 
or persons confessing would be taken as approvers and would escape punish¬ 
ment.*® 

Thus, the Mngistrale recording the confession should satisfy himself, 
firstly that it was voluntarily made, secondly^ he should record those questions 
and answers by which this may be apparent and thirdly, he must also question 
the accused as to why the latter was making the confession 

Section 164 of the Gri. P. C. relates to the recording of confessions, 
clause (1) of that section entitles a Metropolitan Magistrate, a Magistrate of 
the first class and only a Magistrate of the second class specially empowered 
by the State Government, to record confessions. It is, however, not necessary 
that the Magistrate receiving and recording a confession should be a Magis¬ 
trate having jurisdiction in the case, if he is not a police officer, to 
record a statement or confession before the enquiry or trial. Section 164, 
Cri. P. C., comes into play when during an investigation an accused is 
formally brought before a Magistrate for the purpose of recording his confes¬ 
sion. 


It is not necessary that a confession under Section 164, Gri. P. G. should 
be recorded only by a Magistrate of the first class. It is also not necessary 
that the person making the confession should be informed that the person 


35. Inayat Ullah v. State of Maharashtra, 
(1976) I see 828. 

33. In re M. K. Peddi, ILR 1951 Mad 
544 (where R. 85 of the Criminal 
Rules of Practice was not observed); 


see also Sainamber v. State, ILR 1953 
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243, 
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recording the confession is a Magistrate of the first class or of the second 
class, especially authorised by the Govermenl to record the confession. 


The failure to comply with Section 164(3), Gri. P. C. or with the circular 
letters of the High Court, will not render the confession inadmissible in 
evidence. Relevancy and admissibility of evidence have to be determined in 
accordance with the provisions of the Evidence Act (Sections 24 to 28).^^**^ 

Inducements, threats, or promises proceeding from the person in authority 
have the effect of hitting the veriicity of a confessional statement. 

Though a confession made in the immediate presence of a Magistrate 
while an accused is still in police custody is admissible under Section 26, Evi¬ 
dence Act, the fact that the accused was in police custody at the time when he 
made the confession detracts to a large extent from its evidentiarv value.®® 
Clause (2) of that section provides that a confession shall be recordf'd in such 
manner prescribed for recording evidence as is, in the opinion of the Magis¬ 
trate, best fitted in the circumstances of the case. It is to be recorded and 
signed in the manner provided under Section 164, Cri. P. G. A clause of 
that section casts an imperative duty on the part of the Magistrate to explain 
to the person making it, before recording such confession, that he is not 
bound to make a confession and that if he does so, it may be used as evidence 
against him. The section further requires the Magistrate to make a memo¬ 
randum to the following effect at the foot of the confession.®® 

“I have explained to (Name) that he is not bound to make a con¬ 
fession and that if he does so, any confession that he may make may be 
used as evidence against liim and I believe that this confession was 
voluntarily made. It was taken in my prciseiice and lu'aring, and was 
read over to the person making it and admitted by him to be correct, 
and it contains a full and true account of tlie statement made* by hirn.^* 

(Sd.) (A. B.) 

Magistrate. 

Section 281, Cri, P. C. requin?s that the whole of such examination inclu¬ 
ding every question put to him and every answer given by him shall be 
recorded in full. The best manner to satisfy these requirements of law would, 
therefore, be to put the necessary information before the person whose 
confession is to be recorded in the shape of questions and then to record his 
answers, e.g. a Magistrate can ask him: 

(1) Do you know that I am a Magistrate ? 

(2) Are you aware that whatever, you state may be used in evidence 
against you 


see 263; 1977 SeC (Cri) 333. 

38. Rex V. Moti, 1953 ALJ 507. 

39. See. 164, cl. (3) of the eri. P. C. 
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(3) Are you making the confession voluntarily or under pressure of 
somebody? 

(4) You can see that there is no police officer present in this room? 

(5) Why do you wish to make a confession? 

(6) Is any inducement being offered to you by anybody to make a 
confession? 

and, similar other questions where necessary, so that at a glance it may 
appear from the record that the requirements of law had been complied with, 
before the substance of the confession was recorded. 

As under the law, the statements to the police are inadmissible, a con¬ 
fession should not usually be recorded by a Magistrate while the person 
making the confession is in the custody of a police officer or a police officer 
is present to influence his statement. No other person except the Magistrate 
is allowed to put questions to the person making the confession^® 

A solemn act 

The act of recording a confession is a very solemn act and the Magistrate 
who records the confession must never allow an element of casualness to creep 
into the recording of a confession. It is the duty of the recording Magistrate 
honestly and fully to satisfy himself that the confession is voluntary and not 
the result of any coercion, inducement, or threat practised on the accused. 
It is also a solemn duty to caution the accused that he is not bound to make a 
confession and to warn him that if he makes a confession it would be used 
against him. But however important it may be to follow this procedure, its 
non-observance with regard to giving a warning lo the accused has no direct 
effect on the admissibilty of the confession. At the same time if the 
irregularity appears to the Court to introduce an element of doubt as to 
whether the confession was voluntary, the Court should not hesitate to reject 
the confession as being inadmissible on the ground that it is not voluntary. 
Ordinarily the accused is not convicted on his confession unless it receives 
corroboration from some other evidence, but if it appears to the Court that 
an irregularity has been committed in recording the confession, the Court 
should be slower and more reluctant than usual to act upon such a confession 
without sufficient corroboration.^^ Similarly if the Magistrate failed to note 
about the absence of any constable at that time, it would not be raateiial.** 

The person making a confessional statement ran be administered oath as 
he is a witness within the meaning of Section 5 of Oaths Art and if the state¬ 
ment is found to be false, a charge of perjury can be framed.^® 
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(V) Recording a dying declaration 

The Indian Evidence Act (Section 32) provides for recording dying 
declarations, that is, statements made by a person as to the cause of his death, 
etc. They are rarely made in the presence of the accused, and they cannot 
be admitted into evidence,** unless proved like any other document by the 
recording Magistrate or by a person who heard it made, and the witness can 
look into it to refresh his memory.*® When the dying man is unable to talk, 
signs or gestures made by him in response to questions may be recorded and 
will be verbal statements within the meaning of the law.** 

Dying declaration : What is 

The dying declaration is the statement made by a person as to the cause 
of his death or as to any of the circumstances of the transaction which 
resulted in his death and such details which fall outside the arnnit of this are 
not strictly within the permissible limits laid down by Section 32(1) of the 
Evidence Act and unless absolutely necessary to make a statement coherent 
or complete, should not be included in the statement. Of course, the 
authenticity of the dying declaration has to be judged in accordance with the 
circumstances of each case depending upon many factors which should vary 
with each case but those recording such statements would be well advised to 
keep in view the fact that the object of a dying declaration is to get from the 
person making the st itement th*- cause of death or the circumstances of the 
transaction which resubed in death. 

Where the dying declaration is a long document and is a narrative of a 
large number of incidents which happened before the actual assault, such long 
statements which are more in the nature of First Information Reports than 
recital of the cause of death nr circumstances resulting in it are likely to give 
the impression of their being not genuine or not having been made unaided 
and without prompting.*’ 

An incomplete dying declaration is inadmissible in evidence.** The Privy 
Council has held that where the condition of the deceased had become grave 
and at his own request a statement made by him in the presence of the 
doctor was taken down by the police but it could not be completed as he fell 
into a coma from which he never recovered ; held that the dying declaration 
was inadmissible because upon its face it was incomplete and no one could 
tell what the deceased was about to add ; that it was in any event a serious 
error to admit it in part. 
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Where after making the statement before the police, the victim succumbs 
to his injuries, the statement can be treated as a dying declaration.^* Before 
relying on a dying declaration it must be established ^hat the statement was 
true and voluntary.When the deponent was in severe pain words were 
scarce, brevity of the dying declaration would be an index of truth and free 
from trait of tutoring.®® Conviction cannot be based on a dying declaration 
if glaring infirmities are found.®^ Magistrate must verify about the injured 
being in senses and fit to give statement before recording dying declaration.®* 

It is always the quality and not the quantity of evidence that has to be 
evaluated.®** 

Minor contradictions and minor disparities in time element not sufficient 
in throwing the prosecution out of court.®® But where the eyewitness did 
not disclose the name of assailant for a day and a half, the tesiimony of such 
an eyewitness would become untrustworthy.®® 

The veracity of a dying declaration lies in its truthful and voluntary 
character, in its being without influence or rancour. The form of a dying 
declaration should be in questions and answers taking into account the 
opportunity of observation of the dying man, and his capacity to memorise 
and the fact whether the statement was made at the earliest opportunity.®® 

.Where the second dying declaration did not contain facts disclosed by the 
deceased in the first dying declaration, the truthfulness of the dying declara¬ 
tions could not be defeated for this reason alone.®® 
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Chapter XIII 


HOW TO ASSESS EVIDENCE AND DEAL WITH 
CONFESSIONS 


Veritas est Justitae^ Mater** 

[Truth is the mother of justice] 

It is the function of the Court to judge the evidence adduced in a case 
with regard to its quality and weight. The number of witnesses examined is 
hardly material. The Judge or Magistrate may discard the evidence of a 
number of witnesses if they are unreliable^ and may rely on the evidence of a 
particular person even though such person may be interested, if he considers 
that particular person be reliable.^ No particular number of witnesess are 
required for proof of any fact. It is the sound and well established rule of 
law that quality and not quantity of evidence matters. In each case the Court 
has to consider whether if it can seriously and reasonably be satisfied to act 
even on the testimony of a single witness for purposes of a conviction.* 
The evidence is to be weighed and not counted.** 

A conviction can be based on the evidence of a single witness, if his evi¬ 
dence is considered free from ail doubt,* but it is safer not to act upon the 
evidence of an interested witness without corroboration.* A conviction can 
be based on a dying declaration alone without corroborative evidence, if the 
dying declaration is found to be true and genuine.* Although it is generally 
better not to sustain a conviction on the testimony of witnesses between 
whom and the accused there is enmity, it is not sufficient to reject such evi¬ 
dence on that ground alone,^ similarly relationship of a witness with the decea¬ 
sed is not always a sufficient reason to discard his evidence.® 

A close relative who is a very natural witness cannot be regarded “inter¬ 
ested witness^^ because the term postulates that the person concerned must 
have some direct stake in seeing that the accused person is some how or the 
other convicted.® An empty allegation against a witness as being an interested 
witness without producing documentary evidence of his alleged interestedness 
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is not sufficient to discredit the witness.^® Evidence of an interested witness 
cannot be rejected merely on ground of being partisan evidence if otherwise 
it is creditworthy.^^ 

Appreciation of evidence 

A witness is normally to be considered an independent witness unless he 
or she springs from sources which are likely to be tainted and that usually 
means unless the witness has cause, such as enmity against the accused, to 
wish to implicate him falsely. 

No doubt no sweeping generalisation can be possible in all cases but at 
the same time there cannot be any general rule of prudence to require corro¬ 
boration before the evidence is believed. Each case must be limited to and 
governed by its own facts. 

A Judge in a particular case can, for special rea‘<ons to that case and the 
witness, say that he is not prepared to believe him unless corroborated, because 
of his general unreliability or for other reasons but unless there are such spe¬ 
cial facts he cannot do so on a supposedly general rule of prudence enjoined 
by law, as in the case of accomplices^* 

Appreciation of oral evidence, depending as it does on such a variable 
and inconsistent factor as human nature cannot be reduced to set formulae. 
Each case must be judged on the totality of circumstances peculiar to it. 
So judged, there may be reasons inspiring confidence in witnesses despite 
their apparent partiality to the party producing them and hostility to the 
party opposite, and despite non-production of others who may also have been 
present. On the other hand, there may be circumstances compelling disbelief 
in a certain version though deposed to by all the available witnesses, and wit¬ 
nesses whom it may not be possible for the party against which they appear 
to stigmatize on the ground of not being independent.^* 

Inference from facts—Absolute certainty not needed 

An inference in a legal trial is drawn from a long chain of facts. It is 
not essential that every one of these facts should be, by itself, sufficient to 
establish the guilt, nor can it be expected that every one of these facts 
taken individually would lead to one conclusion. May be that some 
facts, in a certain setting, may lead to one conclusion while, in another setting, 
they may lead to different conclusion, altogether. What is required, even in 
criminal cases is not absolute certainty. All that is required is material 
whereon the Court can reasonably act upon the supposition that a fact 
exists.^* 
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Lord Coleridge rightly pointed out in Rex v. Dickson^^ that: 

*‘The law does not demand that you should act upon certainties 

alone.In our lives, in our acts, in our thoughts we do not deal with 

certainties; we ought to act upon just and reasonable convictions 
founded upon just and reasonable grounds.'^ 

Where particular care necessary 

In case of retracted confessions of accused persons and in case of 
evidence of accomplices, the Judge should exercise great care in considering 
and giving weight to that evidence. Where a part of the evidence of a 
witness is found to be false, the other parts of his evidence should not be 
accepted without scrutiny and a conviction ordinarily should not be based 
on such evidence alone, unless it is corroborated by other independent 
evidence.^® In capital cases a conviction on evidence tainted with untruth 
and without corroboration, would be dangerous.^’ Similarly where a par¬ 
ticular interested witness is considered unreliable in the case of some accused 
persons, his evidence as regards the others, must be closely sifted and the 
Judge can accept what he finds to be true and reject the rest.^® The 
evidence of witnesses who alter their statements or who resile from their for¬ 
mer statements should be similarly carefully scrutinized,^® but if a witness 
makes a mistake in identification that is no sujfiicient reason of discarding 
his evidence in other matters,*® 

If a particular witness is found to be modulating his evidence to suit a 
particular prosecution theory for a deliberate purpose of securing a convic¬ 
tion, such a witness cannot be considered to be a reliable witness,*^ 

Evidence of child witness has to be handled with care and caution 
if too many contradictions and infirmities are reflected.** The testimony 
of an eyewitness who did not disclose the name of the assailant for a day and 
a half must be held to be untrustworthy.** Even if there are no infirmities 
in the evidence of a young boy, it is desirable to seek corroboration of his 
evidence in view of his tender age.*® It is not the law that the testimony 
of the interested witness is without any weight. Such evidence has to be 
scrutinized with care.*® The evidence of an enemical witness must be 
scrutinized with care.*® 
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Falsus in nno falsns in omnibus : Applicability in India 

The well-known maxim falsus in uno falsus in omnibus has not received 
general acceptance in different jurisdictions in India, nor has this maxim 
come to occupy the status of a rule of law. It is men^ly a rule of caution. 
The doctrine merely involves the question of weight of evidence which a 
court may apply in a given set of circumstances but it is not what may be 
called “a mandatory rule of evidence'^.*^ 

Where the prosecution introduces some false witnesses in the case, the 
ipse dixit of the statement of the other witnesses cannot be accepted unless 
these witnesses can be said to have told the truth and to have corroborated 
the material facts which would go to establish the offence. 

In determining on the credit due to the witnesses regard must be had to 
the following considerations, namely their integrity, their ability, their 
number and consistency with each other, the conformity of their testimony 
with experience, the conformity of their testimony with collateral circum¬ 
stances and not that the witnesses were closely related to or connected with 
the deceased.^® 

Where there are discrepancies and contradictions in the evidence of a 
particular witness, that by itself would not be sufficient to discard the entire 
evidence of that witness.®® 

The maxim ^‘Falsus in uno falsus in omnibus** is not a sound rule in India. 
The Court can upold the prosecution case to the extent it finds the pro¬ 
secution case unaffected by any unreliable evidence given by a witness.®® 

Witnesses attempting to reproduce conversation 

Whenever witnesses attempt to reproduce either a conversation or an 
exhortation, there is bound to be some little disparity. This disparity does not 
make the statements false because such disparity is born of want of capacity of 
illiterate witnesses to reproduce the words accurately several months later. 
If the witnesses had been made to state the words which were not spoken at 
the time, then there would have been no diversity in their statements. The 
witnesses would then have ‘conned their parts by rote' and would have made 
no mistakes in reproducing the words.®^ 

Police witnesses 

The testimony of police officials should be treated in the 
same manner as the testimony of any other witness and the view 
that their testimony without corroboration by independent 
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witnesses is unworthy of belief cannot be supported. There is no presump¬ 
tion that poJice officials are liars.But when a case hinges on testimony 
of police officials alone it should not be accepted without careful 
scrutiny and it is advisable to have independent corroboration of such 
evidence.*® 

The mere fact that all the prosecution witnesses are police officers 
is not enough to discard the ir evidence in absence of their proven 
hostility to the accused.*^ Mere enmity between constable and accused 
is not sufficient to disprove otherwise trustworthy evidence.** 

Testimony of a single eyewitness 

As a general rule, a Court can and may act on the testimony 
of a single witness though uncorroborated. One credible witness out¬ 
weighs the testimony of a number of other witnesses of indifferent 
character. Unless corroboration is insisted upon by statute, courts should 
not insist on corroboration except in cases where the nature of the 
testimony of the single witness itself requires as a rule of prudence, that 
corroboration should be insisted upon, for example in the case of a 
child witness, or of a witness whose evidence is that of an accomplice or 
of an analogous character. 

Whether corroboration of the testimony of a single witness is or 
is not necessary, must depend upon facts and circumstances of each case and 
no general rule can be laid down in a matter like this and much depends 
upon the judicial discretion of the Judge before whom the case comes. 

Hence, it is a sound and well-established rule of law that the Court 
is concerned with the quality and not with the quantity of the evidence 
necessary for proving or disproving a fact. Generally speaking oral 
testimony in this context may be classified into three categories, namely: 

(1) Wholly reliable. 

(2) Wholly unreliable. 

(3) Neither wholly reliable nor wholly unreliable. 

In the first category of proof, the court should have no difficulty in 
coming to its conclusion either way, it may convict or may acquit on 
the testimony of a single witness, if it is found to be above reproach or 
suspicion of interested ness, incompetence or stubbornness. In the second 
category, the court equally has no difficulty in coming to its conclusion. 
It is in the third category of cases, that the court has to be circumspect 
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and has to look for corroboration in material particulars by reliable 
testimony, direct or circumstantial. There is another danger in insisting 
on plurality of witnesses. Irrespective of the quality of the oral evidence 
of a single witness, if courts were to insist on plurality of witnesses 
in proof of any fact, they will be indirectly encouraging subornation 
of witnesses. Situations may arise and do arise where only a single 
person is available to give evidence in support of a disputed fact. The 
court naturally has to weigh carefully such a testimony and if it is satis¬ 
fied thal the evidence is reliable and free from all taints which tend to 
render oral testimony open to suspicion, it becomes its duty to act upon 
such testimony. The law reports contain many precedents where the 
court had to depend and act upon the testimony of a single witness 
in support of the prosecution. There are exceptions to this rule, for 
example, in cases of sexual offences or of the testimony of an approver; 
both these are cases in which the oral testimony is, by its very nature, 
suspect, being that of a participator in crime. But where there are no 
such exceptional reasons operating, it becomes the duty of the court 
to convict, if it is satisfied that the testimony of a single witness is entirely 
reliable.^® 

In a murder trial where eyewitnesses gave varying distance's from 
which accused fired on the victim, it was laid down by the Supreme 
Court that the witnesses could hardly be expected to mark precise distance 
and the estimated distance is bound to vary.®^ 

Dying declaration as evidence 

Section 32 of the Indian Evidence Act makes admissible in evidence 
a statement of a deceased person. Such statement may be oral, or in 
writing or one reduced to writing; if it is a statement reduced to writing 
by a person other than the maker thereof, it must be a statement in the 
words used by the person making it and not in the words of the person 
reducing it to writing. A statement in the words of the person who has 
reduced it to writing cannot be strictly called a statement of the deceased 
person. When leading questions are put in a dying declaration that 
fact may affect its weight as evidence. 

When the statement of the deceased is the result of questions put and 
answers given, it is essential, for a proper compliance with the provisions 
of Section 32 of the Indian Evidence Act, to record the precise words in 
which the questions were put and to take down the answers in the actual 
words in which answers were given. 

In Emperor v. Premananda it was held that, where in recording 
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a dying declaration, the Magistrate appeared to have put questions which 
were not all recorded though the answers were recorded, the procedure 
was open to objection as the questions might have been leading questions 
and it was observed that in the condition of a person making a dying 
declaration, there was always a great danger of leading questions being 
answered without their force and effect being freely comprehended. The 
High Court said that in such circumstances the form of the declaration 
should be such that it would be possible to see what was the question 
and what was the answer, so as to discover how much was suggested by 
the examining Magistrate and how much was the production of the person 
making the statement. 

Phipson in his “evidence^^ (9th Edition) at p. 333 says: 

“The declaration may be oral or written ; and they are not rendered 
incompetent (though their weight may be impaired) by being made in 
response to leading question, 

Halsbury in Vol. 9, on page 452 in paragraph 771 says: 

“It is no objection to the admissibility of a dying declaration that it 
is made in answer to leading questions, though that fact may effect its 
weight as evidence. 

But even so, the Court should know what precisely the questions were, 
though they might be leading questions. Unless the forms and the words 
of a question are known, the effect of an answer may not be appreciated 
and the value of the answer may not be correctly assessed by the Court; 
and this must effect the evidential value of the answer.®® 

Dying declaration, its evidentiary value 

Whether a dying declaration should be believed or not would depend 
upon the circumstances of the case. It is essentially a question of fact 
to be determined by the court on the basis of the circumstances of each 
case. As far as its credibility is concerned, it is just like the evidence 
given by a witness. It is for the court to decide whether to believe it or 
not and no rule can be laid down either that it should be believed or that 
it should not be believed. 

English law admits as dying declarations only such statements of 
material facts concerning the cause and circumstances of homicide as are 
made by the victim under the fixed and solemn belief that his death is 
inevitable and near at hand. The solemnity of the occasion on which 
the statements are made is deemed to supply the sanction of oath. The 
approach of death is deemed to produce a state of mind in which the 
statements of the dying person are to be taken as free from all ordinary 
motives to misstate. 
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The law in India does not make the admissibility of a dying declara¬ 
tion dependent upon the persons having a consciousness of the approach 
of death. Even if the person did not apprehend that he would die, a 
statement made by him about the circumstances of his death would be 
admissible under Section 33, Evidence Act. 

Where the Magistrate verified from the doctor that the injured was 
in senses and fit to give his statement which was found to be corroborated by 
the evidence of the doctor and the post-mortem report, it was held that the 
dying declaration was authentic and was given by a person who was in 
apprehension of death but was in a fit condition to give the statement at the 
time of making it.^® 

Where the dying declaration made by the deceased sounds quite pro¬ 
bable, and there is nothing on the record to show that the decased was not a 
truthful man, and the dying declaration has been found not to be due to 
outside influence and it has not been made in a spirit of revenge or when 
the deceased was unable or unwilling to state the facts and there is nothing 
inconsistent or contradictory in it, it is entitled to all the credit and weight 
to which the testimony of the deceased would have been entitled if he had 
appeared in Court as a witness. 

But it is not safe to convict an accused person merely on the evidence 
furnished by a dying declaration without further corroboration because such 
a statement is not made on oath and is not subject to cross-examination and 
because the maker of it might be mentally and physically in a state of con¬ 
fusion and might well be drawing upon his imagination while he was making 
the declaration.^® 

Medical evidence 

Where there are alleged eyewitnesses of physical violence which is said 
to have caused a personas death, the value of medical evidence adduced by 
the prosecution in support of its case is only corroborative, proving that the 
injuries could have been caused in the manner spoken to by the witnesses 
and that death could have been caused by those injuries. Such evidence 
does not itself prove the prosecution case. The use which the defence can 
make of medical evidence is to prove by it that the injuries could not pos¬ 
sibly have been caused in the manner alleged or death could not possibly 
have been caused by the injuries. Unless it can do so, it accomplishes 
nothing by merely proving that the injuries or the death could also have been 
due to other causes, because thereby the prosecution case is not dislodged. 
On the other hand, if it can do so, the prosecution case is negatived and 
the eyewitnesses are discredited and thereafter it is wholly irrelevant to try 
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to prove in what other way or ways the injuries or the death could have 
been caused. In either case, over-interrogation of the medical witnesses by 
the Judge as to the positive theories, advanced by the defence cannot, by 
itself, be said to have caused a mistrial. 


Where the doctor in his post-mortem report expressed a definite opinion 
of the cause of death and supported the same by his oral evidence in court, 
it is not open to the court to draw its own conclusions, besides either accept¬ 
ing such evidence or rejecting it.^^ Medical evidence is not substantive 
evidence and in case of any confrontation or conflict between such evi¬ 
dence and the oral testimony of an eyewitness, the attention of the eyewitness 
must be first drawn to the medical evidence b(‘fore the evidence of the eye¬ 
witness is rejected on the ground of such conflict.^® Where there was a 
discrepancy of some hours between the opinion of the doctor and the version 
of the prosecution about the time of commission of rape it was futile for the 
( (mrts to make a detailed research on the point and the opinion of the doctor 
should not have been disbelieved on that ground alone. 

Presumptions on non*production of material evidence 

The evidence, from the non-production of which an adverse presump¬ 
tion may he drawn under Section 114, illustration (g) of the Indian Evidence 
Act, is not only available evidence but only material evidence or evidence 
of witnesses of material facts. 


Besides, in a criminal case, while the prosecution must call all witnesses 
essential to the unfolding of the narrative on which its case is based, whether 
the effect of their evidence in the result, be in favour or against that case, 
it cannot be expected to discharge the functions of both the prosecution and 
the defence. Nor is it bound to call witnesses whose reliability it doubts or 
every one of the witnesses who could speak to the same fiicts that it desires to 
prove. 


Inferences on withholding of witnesses 


Usually no adverse inference can be drawn against the accused by his 
non-examination of witnesses in defence,^® but the non-examination of pro¬ 
secution witnesses is another matter and should be considered with reference 
to the facts and circumstances of each case. Where material witnesses who 
could have given relevant evidence for the prosecution have been deliberately 
kept back, an adverse inference against the prosecution may be drawn.^® 
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Our jurisprudential enthusiasm for presumed innocence must be mode¬ 
rated by the pragmatic need to make criminal justice more potent and rea¬ 
listic,*® Where the investigating officer was in possession of certain relevant 
documents but did not produce them in court to tender them in evidence, an 
inference against the prosecution had to be drawn.Omission to examine 
material witnesses, who were not deliberately withheld, was not sufficient 
to doubt prosecution story.*® Before an adverse inference is drawn against the 
prosecution for its alleged failure to explain injuries of the accused, it must be 
established that the injuries were sustained by the accused in the same 
occurrence. The prosecution was not bound to explain all injuries of the 
accused persons under these circumstances.** But it is the duty of the court 
to compel attendance of the witnesses on help being sought by the Assistant 
Public Prosecutor.*^ Where the prosecution had given up one of the material 
eyewitness(‘s on the ground that he was close relation of the accused, and 
had been won over by the accused, it was held that his non-examination did 
not at all destroy the fabric of the prosecution case which was proved by the 
evidence of other eyewitnesses.** Prosecution need not examine, every witness 
named in the F. I. R. and failure to examine one would not lead to rejection 
of the rest of the evidence.*® But when witnesses named in the F. I. R. as 
eyewitnesses are kept back without any explanation, their non»examination 
would acquire a special significance in view of the discrepancy between the 
F. T. R. and the version of the occurrence by the prosecution.*^ In a pro¬ 
secution of dacoity with murder, while victims were taking meals on the 
verandah of their house in a village and there was admittedly enmity bet¬ 
ween the accused and the deceased family, it was the bounden duly of the 
prosecution to examine neighbouring witnesses who were there and were 
named in the F, 1. R. to corroborate the testimony of the inmates.*® 


Evidence of child witnesses 


Children of tender age, generally speaking, are not to be regarded as 
trustworthy witnesses, as they do not possess the discretion to distinguish 
between what they have seen and what they have heard As a matter of 
prudence, therefore, Courts are generally chary of putting absolute reliance 
on the evidence of a solitary child witness and look for corroboration from 
other circumstances of the case. There may, however, be circumstances in a 
case which leave no reasonable doubt regarding the trustworthiness of the 
evidence of child witnesses.** 
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Evidence substantially true, not infrequently assumes too perfect a form 
and witnesses such as children not infrequently get a story by heart which is 
nevertheless a true story.®®*' 

It is well settled that the evidence of children is sometimes notoriously 
dangerous to be legally reliable since if a child who has himself seen the 
occurrence or a part of the occurrence, hears conversations of other persons, 
they become deeply engrained on his immature mind and he sometimes 
believes that he has himself seen what the others have related. Kenny has 
observed in his outlines of criminal law®® ‘*that children are a most 
untrustworthy class of witnesses and it is found from common experience that 
they often mistake dreams for reality and repeat glibly as of their own 
knowledge what they have heard from others.^' The child has a vivid 
imagination and often cannot distinguish memories from events which have 
been merely imagined. 

Being devoid of principles and placing great faith in the words of 
grown-up people, he can be easily influenced by grown-up persons after the 
occurrence, even if the influence is undesigned.®’^ Thus legal authorities 
advise a close scrutiny of the evidence of child witnesses before the same is 
accepted by a court of law®* and it is seldom safe to rely on the uncorrobo¬ 
rated testimony of child witnesses. 

Even if there are no infirmities in the evidence of a young boy, it is 
desirable to seek corroboration of his evidence in view of his tender age.®* 
Evidence of a child witness aged 16 years has to be handled with care and 
caution, if too many contradictions and infirmities are reflected.®® 

In England where provision has been made for the reception of unsworn 
evidence from a child it has always been provided that the evidence must be 
corroborated in some material particular implicating the accused. But in 
the Indian Act there is no such provision and the evidence is made admissible 
whether corroborated or not. Once there is admissible evidence a court can 
act upon it; corroboration, unless required by statute, goes only to the 
weight and value of the evidence. It is a sound rule in practice not to act 
on the uncorroborated evidence of a child, whether sworn or unsworn, but 
this is a rule of prudence and not of law.®® 

Expert evidence 

The judge has discretion to accept or reject expert evidence like that of 
handwriting experts®® and medical men®’ and may not allow it to outweigh 
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the testimony of respectable eyewitnesses, but he should not base his 
judgment on his own theories, if they are unsupported by evidence,®® or on 
personal knowledge.®® The judgment should be based on legal evidence and 
not on conjectures and surmises, and trial Judges and Magistrates are 
expected to record findings with definiteness and precision and not to indulge 
in airy generalites.’® 

The suggestions of cross-examining counsel are of no evidentiary value, 
unless a witness accepts them or they are proved by other evidence and a 
judge should not base his judgment on such suggestions however ingenious. 

The evidence of a hand writing expert unlike that of a fingerprint expert 
is generally of a frail character and its falliabilities have been quite often 
noticed. The courts should, therefore, be wary to give too much weight 
to the evidence of such expert.’^ But the opinion of the handwriting expert 
is worthy of acceptance if there is internal and external evidence to support 
the expert view.’® However, it is unsafe to base a conviction solely on the 
evidence of an expert.’® The testimony of an expert who did no expert work 
since 1950, did not qualify him as an expert and his testimony was rightly 
rejected.’® In a case of conflict between the opinions of two experts, opinion 
of that expert which is supported by direct evidence should be accepted. 

In the case of a ballistic experts report, corroborating the testimonies of 
the eyewitnesses coupled with recoveries of fired cartridge cases and the 
statement of opinion of the expert that the cartridges could not have been 
fired through another firearm because every firing pin, scrape and breach 
and face mark had its own individuality, evidence in such a case could be 
relied on in convicting the accused,’® But it is always unsafe to base 
conviction solely on the testimony of the expert.” The non-obtaining of a 
report of the ballistic expert in a case where a country made pistol was used, 
was held by the Supreme Court as not being very material.’® 

Approver's evidence 

Evidence of an accomplice is admissible and Section 133 of the Indian 
Evidence Act expressly provides that an accomplice shall be a competent 
witness against an accused person. However, an illustration to Section 144 of 
the Act provides that a Court may presume that an accomplice is unworthy 
of credit unless he is corroborated in material particulars. 
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Though there is no prohibition under the law to convict an accused on 
the uncorroborated testimony of an accomplice, the fact must be considered 
that it is tainted evidence and that the accomplice may give evidence on a 
tender of pardon, which is liable to be revoked and his evidence should 
therefore be received with caution and may be treated as unworthy of credit 
unless corroborated in material particulars. Judges in India, as also in 
England, have as a doctrine of expediency and prudence, laid down that it 
is always unsafe to convict an accused on the uncorroborated testimony of an 
approver alone.’® The corroboration required of an approver's evidence 
must be independent testimony which connects the accused with the crime 
and confirms in some material particular, not only that the crime had been 
committed but also that the prisoner committed it.®® 

A witness whose evidence needs corroboration cannot himself corrobo¬ 
rate that evidence by proving entries in his books. The entries are 
not evidence apart from the statement of the witness and his evidence 
proving the entries requires corroboration just as much as his other 
evidence.®^ Corroboration of the evidence of an accomplice was held to be 
necessary even in a recent case decided by the Supreme G 3 urt,®^ 


Who is an accomplice 

There is no warrant for such an extreme proposition that if a man 
sees the perpetration of a crime and does not give information of it to 
anyone else, he might well be regarded in law as an accomplice and that 
he could be put in the dock with the actual criminals. But a person may 
be present, and, if not aiding and abetting, be neither piincipal nor 
accessory; as, if .4, happens to be present at a murder and takes no part 
in it, endeavours to prevent it, or to apprehend the murderer, this course 
of conduct will not of itself render him either principal or accessory. 

There can be no doubt that the evidence of such a person slpuld be 
scanned with much caution and the court must be fully satisfied that he 
is a witness of truth, especially when no other person was present at the 
time to see the murder. Though he was not an accomplice, corroboration 
on material particulars is necessary. What the law requires is that 
thcr(^ should be such corroboration of the material part of the story 
connecting the accused with the crime as will satisfy reasonable minds that 
the man can be regarded as truthful witness. The nature of the corroboration 


79. Goftal Das v. Emp,, ILR 1944 Kar 

Shiv Harakh v. Emp., AIR 1943 
Bom 74; L. Sahu v. Emp,, ILR 21 
PatR65; Jagannath v. Emp.^ ILR 17 
Luck .S16. 

80. Nur Ahmad v. Emp,^ ILR 62 Cal 527 : 


81. 


82. 


AIR 1937 Sind 162. 

In re Ganeshdas Mimani v. The King 
ILR Cal Cohen V. 

King, ILR 1950 Cal 199, 

Dagdu V. State of Maharashtra, (19771 
3 see 68: 1977 SCC (Cri) 421. 



XIII] HOW TO ASSESS EVIDENCE AND DEAL WITH CONFESSIONS 


273 


will depend on and vary according to the particular circumstances of 
each case.®® 

Confession of prisoner or of co-accused 

The confession of the prisoner is dealt with in detail in the concluding 
portion of this chapter. 

As regards the confession of a co-accused, a statement of an accused 
person which does not amount to a confession cannot at all be considered 
as evidence against a co-accused.®^ A confession of a co-accused may be 
considered against the other accused under Section 30 of the Evidence 
Act, but such a confession is insufficient to sustain a conviction of the other 
accused without corroboration.®® A retracted confession of a co-accused 
is practically useless to convict the other accused.®® 

Circumstantial evidence 

In cases where there is only circumstantial evidence against the 
accused, care should be taken to consider, whether the circumstances from 
which an adverse inference is sought to be drawn against the accused, 
have been proved beyond reasonable doubt and whether those circumstances 
are incompatible with the innocence of the accused and incapable of an 
explanation upon any other reasonable hypothesis than that of his 
guilt.®’ 

Thus to prove by circumstantial evidence four things are essential: 
(1) That the circumstances from,which the conclusion of guilt is drawn be 
fully established. (2) That all the facts so established should be consistent 
with the hypothesis of the guilt of the accused. (3) That the circumstances 
should be of a conclusive nature and tendency and they should be such 
as to exclude every hypothesis but the one proposed to be proved. 
(4) That the circumstances should lead to a moral certainty and there must 
be a chain of evidence so far complete as not to leave any reasonable 
ground for a conclusion consistent with the innocense of the accused.®® 

In cases where only circumstantial evidence is available at the outset, 
the motive and opportunity to commit the crime must also be considered. 
If the evidence showed that the accused had a strong motive and also had 
the opportunity of committing the crime and on the circumstances on 
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record considered along with the explanation of any of the accused, 
exclude the reasonable possibility of anyone else being the real culprit, 
then the chain of events could be considered to be so complete as to show 
that, within all human possibility, the crime must have been committed 
by the accused.®® Circumstantial evidence should be such as to be con¬ 
sistent with the guilt of the accused and wholly inconsistent with his innoc¬ 
ence.®® 

Reports of Public Officials and Authorities 

Such reports are admissible under various provisions of the law, if 
properly made and duly tendered into evidence. Reports made by the 
Chemical Examiner, the Government Serologist or Public Analyst fall 
under this category. But the ipse dixit, of the Public Analyst that a certain 
article of food is “adulterated'^ and does not conform to the standard, 
ought not to be accepted by a Court unless and until the Public Analyst 
gives the data from which it can be ascertained in wliat respects the 
sample is different from the standard. No person ought to be put in 
peril of a punishment on such a written report which fails to furnish the 
data and which is not given on oath and is untested by cross-examina¬ 
tion.®^ 

The First luformation Report and its importance 

The F.I.R. is an important document and the law attaches great 
importance to its contents, the reason being that if made immediately after 
the occurrence or within a reasonable time, it is expected to reflect the 
occurrence truly, without embellishment or fabrication. 

The F.T R. is the information of a cognizable offence given to the 
police. It is the first information in point of time and not that particular 
report which the police may choose or select to record.®® Section 154, 
Cri. P. G. makes provision for the recording of information in cognizable 
cases by police while Section 155, Cri. P. C. refers to the information in non- 
cognizable cases and Sections 156 to 168 of Chapter XIV of the Code of 
Criminal Procedure relate to the investigation by the police in cognizable 
cases. 

Any Information or statement made several days after the investiga¬ 
tion begins and after some development, cannot be treated as a F.I.R. and 
is of little value as it can be made to fit into the case as developed.®® It 
has, however, been held that in dacoity cases a list of the looted property 
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value and part of the F.I.R., since the investigation does not start imme¬ 
diately after a report is made but starts with the first step taken by the 
given to the investigating officer, before he begins the investigation, is of 
police for ascertainment of the offence and its culprits.®® The various 
High Courts have repeatedly laid stress on the necessity of the police 
recording the statement of the informant in his own words, since sometimes, 
a change of words and expressions is not conducive for proper picturisa- 
tion of the actual occurrence. A telephone message or a telegram where 
its authenticity is confirmed, can be treated as a F.I.R.®* 

But in a recent case®* the Supreme Court have held that a telephonic 
message does not constitute an F.I.R. 

The contents and use of the F.I.R. 

It is not necessary that the F. I. R. must give every detail of the 
occurrence or crime alleged to have been committed.®® Section 154 does not 
prescribe the contents of the information or the form in which it should be 
given or its essential ingredients. Thus it is not essential that the F. I. R. 
contain the time of the committal of the offence, or by whom, or its circum¬ 
stances. It is for the investigating officer to find these out. The informer may 
aid the police by giving such particulars if known to him, but the law does 
not impose on him any obligation to do so.®’ It must, however, give certain 
particulars which may be sufficient to induce the police to act upon it and to 
investigate the matter.®* It is also not obligatory that the names of the 
prosecution witnesses be given in the F. I. R. There is a statutory right of 
the police under Section 157, Gri. P. G., to investigate the circumstances of 
the alleged cognizable crime without any authority from the judicial 
authorities.®® 

The F. I. R. is to be proved like any other document which is of help in 
corroborating the testimony of the informant or for contradicting it.^ The 
F. I. R. is not a substantive piece of evidence and can only be used for 
corroboration or contradiction, as stated above.® 

Where the F. 1. R, was found to have been written after the inquest 
report and was prepared at the behest of the police officer, it was held to 
have lost its authenticity.® F. I. R. was also held to have lost its veracity 
where the names of the injured persons were not disclosed and it was not 
shown how the accused persons came to receive injuries.® Mere delay in 
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despatch of the F. I. R. was not a circumstance which may throw out the 
prosecution case entirely.® Where the F, I. R. was made soon after the 
incident but did not mention the names of some of the accused persons and 
a supplementary statement of the informant recorded gave some more details 
within few minutes of the making of the F.I.R. it was held that tlie F.I.R. 
was reliable and did not stand discredited.® A delay of five hours in the 
lodging of the F. I. R. was not found to be sufficient enough to cause any 
suspicion on the veracity of the F. I. R.’ An F. I. R. cannot be quashed by 
the High Court in the exercise of its inherent jurisdiction under Section 482 
of the Code of 1973, even before the police started investigation.® 

The case diary 

Section 172 of the Code of Criminal Procedure makes it obligatory on 
the investigating officer to enter his proceedings in the investigation of a case, 
day by day, in a diary setting forth the time at which he began and closed his 
investigation, the place or places visited by him and the statement of the 
circumstances ascertained in his investigation. He is to note the statement 
of persons acquainted with the facts of the case and examined by him under 
Section 160, Cri. P. C. in the case diary, though such statements are not 
substantive evidence and are not to be signed by the persons making them. 
They are not admissible in evidence per se but they may be proved and used 
to impeach the testimony of the witnesses at the trial or to discredit them,® 
Only the Court is entitled to the use of the case diary to take aid at any 
trial. The court cannot use it as evidence in the case.^® The police officer 
is also entitled to look into the case diary for the purpose of refreshing his 
memory.^' The mere reference to the case diary by the Court does not 
entitle the accused to look into it or to have a copy, but if it is used for 
contradicting the police officer, the accused has a right to see that portion 
and to cross-examine the officer. The law also gives him right to have 
copies of the case diary statements of witnesses to be examined at the trial, 
as also the copy of the charge-sheet. 

Use of previous statement as substantive evidence at the trial 

Statements made in the F. I. R. to the Investigating Officer and before 
the Committing Magistrate can be used at the trial only after they have been 
proved and brought on record. They are of help in cross-examination and 
for contradicting a witness and Section 145 of the Evidence Act provides for 
the mode of cross-examination and contradiction. 
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Section 145. A witness may be cross-examined as to previous statements made by him 
in writing or reduced into writing being shown to him, or being proved; but if it is intend¬ 
ed to contradict him by the writing, his attention must, before the writing can be proved, 
be called to those parts of it which are to be used for the purpose of contradicting him. 

The main purpose of using the previous statements of a witness is to 
contradict and displace his evidence before the Court and the attention 
of the witness must be drawn to those statements as required by Section 145 
of the Evidence Act otherwise they are not admissible into evidence.^® 
There has been some difference on this point in the various High Courts. 
One line of reasoning is that Section 145, Evidence Act, is not attracted 
because that section relates to previous statements in writing which are to 
be used for purpose of contradiction alone. Stati^rnents of that kind do not 
become substantive evidence and though the evidence given in the trial can 
be destroyed by a contradiction of that kind, the previous statements cannot 
be used as substantive evidence and no decision can be grounded on them. 
Therefore, according to this line of reasoning, Section 145 of the Evidence 
Act is not attracted. Judges who hold that view consider that in the 
provisions of the Evidence Act referred to, are those relating to hearsay and 
matters of that kind which touch substantive evidence. 

An admission is relevants but it has to be proved before it becomes 
evidence.'* A previous statement of a witness not transferred to sessions 
record under Section 288 of the Code of Criminal Procedure (of 1898, since 
omitted in the Code of 1973) could not be made cause of as evidence.'* 
Where a prosecution witness was not allowed to be cross-examined by the 
defence on a material point with reference to his earlier statement before the 
police, his statement stands untested by cross-examination and cannot be 
accepted as corroborating the evidence of other witnesses. 

The other line of reasoning is that Section 288 of the repealed Code, 
made no exception of any provision in the Evidence Act and therefore Sec¬ 
tion 145 could not be excluded. As that section was one of the provisions of 
the Act, the statements were subject to its provisions as well. All that sec¬ 
tion did was to import into the law of evidence something which was not to 
be found in the Evidence Act, namely, to make a statement of this kind 
substantive evidence, but only when all the provisions of the Evidence Act 
had been duly complied with. 

The Supreme Court accepted the latter line of reasoning and Bose, J. 
(with whom Fazal Ali, Sastri and Dass, JJ. of that Court agreed) observed 
in the case of Tiirfl Singh v. State ^^: 

12. observations of the Privy Council ATR 1915 PC 7. 
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Pandit, 42 lA 137 at p. 147. ^,CC 836: 1976 SCC (Cri) 341. 

13. Sitaram v. Ramchandra, (1977) 2 SCC 15. 1951 ALJ 640; AIR 1951 SC 441 

49; see also AIR 1966 SC 405 and 



278 


CRIMINAL TRIAL AND JUDGMENT 


[Char. 


‘‘In my opinion the second line of reasoning is to be preferred. I see no reason 
why Section 145 of the Evidence Act should be excluded. .. Section 145 falls, fairly 
and squarely within the plain meaning of these words. More than that, this is a fair 
and proper provhion and is in accord with the sense of fairplay to which courts are 
accustomed. Even the learned Judges who take the first view consider for the most 

part that though it is not obligatory to confront a witness.it is always desirable 

that it should be done if only for the reasons that an omission to do so weakens the 
value of the testimony. I am of opinion that the matter is deeper than that, and, 

gives effect to the plain meaning of the words.“Of course, the witness can 

be cross-examined about the previous statement and that cross-examination can 
be used to destroy his testimony in the Sessions Court. If that serves the purpose 
of the prosecution, then nothing more is required, but if the prosecution wishes to go 
further and use the previous testimony to the contrary as substantive evidence, then 
it must, in my opinion, confront the witness with those parts of it which are to be 
used for the purpose of contradicting him.'* 

After the repeal of the Code of 1898, and the omission of Section 288 of 
the said Code in the Code of 1973, a witness can now only be confronted 
with his previous statement made to the police, under Section 145 of the 
Evidence Act. 

How the Magistrate should proceed 

A Magistrate is first to discuss prosecution evidence and come to an 
independent finding on the truth or falsity of the prosecution story. He 
should then examine the statement of the accused and the defence evidence, 
if any, and uphold or criticise it in the light of the circumstances brought on 
record. After this he should formulate his conclusions as to the guilt or 
otherwise of the accused Where the judge makes a local inspection the 
nature of such enquiry should be set forth in the judgment.^’ 

Judgment in a criminal case should scrutinise and discuss the evidence, 
both oral and documentary It should contain findings whether the 
ingredients of the offence charged are proved or not proved, as the case may 
be.i» 

Rules of appreciation 

Evidence needs to be not merely enumerated but weighed and the tests 
available are well-known and settled. Where the parties to a suit are at 
issue on a vital question, the safe principle is to consider which story fits 
in with the admitted circumstances and resulting probabilities. The real 
tests for either accepting or rejecting evidence are, how consistent the story 
is with itself, how it stands the test of cross-examination and how far it 
fits in with the rest of the evidence and the circumstances of the case. If 
witnesses are prima facie interested or disinterested, if they have changed or 
developed their story from time to time, these are also matters that ought 
to be regarded.®® 
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The Judge should examine the prosecution evidence by a witness on 
its own merits and reject it, if upon a careful analysis and scrutiny of the 
evidence he finds that it was not true or reliable to support the prosecution 
case. He should not test the trustworthiness of the prosecution witnesses 
in the light of the defence evidence.*^ 

Minor contradictions should not have the effect of swaying a judge 
from a conclusion of guilt of the accused. Contradictions in statements of 
illiterate and ignorant women eyewitnesses cannot be rejected for minor 
variations.** Fraud, for example could not be held to be proved if the per¬ 
son defrauded could discover fraud by due diligence.** 

Evidence as to identification 

The evidence as to identification ought in each case to be subjected to 
a close and careful scrutiny. It is an important factor whether all the per¬ 
sons identified were previously known to the witnesses or were perfect strangers 
to them. The time of the occurrence, the state of the light and the oppor¬ 
tunities which the witness had of identifying, are material circumstances. 
The range and the distance from which the witnesses say that they saw the 
accused ought to be determined. Did the witnesses know anything par¬ 
ticular in the features of the accused or of any one of them? Did they 
notice anything peculiar in their dress? Was there anything particular in 
the conduct of any of the accused persons which had impressed witnesses? 
Did they get the front view or merely the side view of any of the accused 
persons? These are matters which the witnesses should be able to depose 
to, and ought to be deposed to, in each and every case. Unfortunately 
these matters are not sufficiently brought to light by the counsel or by the 
Court in a great majority of cases.** 

Any person can conduct a test identification, but Magistrates are pre¬ 
ferred. His identification memo is a record of the statement which the 
identifier expressly or impliedly made before him. The statement is a 
former statement of the identifier and in Court is usable not only for con¬ 
tradicting him under Section 145 or 155 of the Evidence Act but for 
corroborating him under Section 157, except that if it was made before the 
police it would be hit by Section 162, Cri. P. C. and would therefore not be 
admissible for purposes of corroboration. If the person holding the iden¬ 
tification is a Magistrate of the first class, or one of the second class specially 
empowered. Section 164, Cri. P. C. applies and his identification memo is 
admissible in evidence under Section 80 of the Evidence Act without proof. 
But if other Magistrates, or private persons, hold it they must be called 
in evidence to prove their memo. Where Section 164, Cri. P. C. operates 

21. King-Emperor v. Gaya Prasad, ^2 Cri 23. Sri Krishnanv. Kurukshetra University, 

LJ 595 : AIR 1941 Oudh 487. (1976) I SCC 311. 

22. Boxa Ganganna v. State of Andhra 24. Per Sen, J. in Man Singh v. Emberor, 

Pradesh, (1976) 4 SCC 343: 1976 SCC AIR 1929 All 928. 
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the proceedings are independent even of the territorial jurisdiction of the 
Magistrate concerned. 

Value of such evidence 

The Court is bound to follow the rule that evidence as to the identifica¬ 
tion of an accused person must be such as to exclude with reasonable 
certainty the possibility of an innocent person being identified. The evidence 
of identity must be thoroughly scrutinised, giving benefit of all doubt to the 
accused; but if after a thorough scrutiny there appears to be nothing on 
the record to suspect the testimony of the identification witnesses, the Court 
ought not to fight shy of basing a conviction on such evidence alone, because 
of the bare possibility that there could be honest though mistaken identifica¬ 
tion. 

The following questions are apt to arise and should be answered by 
the Court to its satisfaction before it can accept the evidence :— 

(1) Did the identifier know the accused from before? 

(2) Did he see him between the crime and the test identification? 

(3) Was there unnecessary delay in the holding of the test? 

(4) Did the Magistrate take sufficient precautions to ensure that the 
test was a fair one? 

(5) What was the state of the prevailing light? 

(6) What was the condition of the eyesight of the identifier? 

(7) What was the state of his mind? 

(8) What opportunity did he have of seeing the offenders? 

(9) What were the errors committed by him? 

(10) Was there anything outstanding in the features or conduct of the 
accused which impressed him? 

(11) How did the identifier fare at other test identifications held in res¬ 
pect of the same offence? 

(12) Was the quantum of identification evidence sufficient? 

No hard and fast rules can be laid down and each case must be dealt 
with on its own merits, for rules cannot be so worded as to include every 
conceivable case, it is sufficient that they apply to those things which most 
frequently happen. 

The jail identification by the witness has a positive value, though the 
value is reduced by the fact of his non-identification at the trial. Standing 
by itself the jail identification cannot form the basis of a conviction, but 
it can be used for augmenting the force of other evidence. 

Magistrates and Courts of appeal should be careful not to enlarge 
arrested persons on bail whose test identification is desired, though it is 
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their duty to see that no undue delay in holding it, is permitted. The 
quesiton of bail should usually be considered only after the test has been 
accomplished.*® 

If a witness knows an accused person from before and claims to have 
seen him committing the crime, the question merely is of accepting or rejecting 
the testimony. But where a witness did not know an accused person from be¬ 
fore and has identified the accused as the person he had seen committing 
the crime, the question arises how far such evidence can be relied upon. 
There is a possibility of even an honest witness making a mistake. The 
mistake may be due to defective observation or some misleading likeness or 
the witness may have seen the accused elsewhere, but the impressions in his 
mind may have got mixed up. 

Where the only evidence against the accused is identification evidence, 
such evidence has to be taken with a certain amount of caution. If a 
witness has made a number of mistakes that establishes that his power of 
observation is either defective or the likelihood of his making a mistake is grea¬ 
ter, but the margin, of error becomes less and less as the number of witnesses 
identifying an accused person increases. It has, therefore, been held that it 
is not safe to rely on the identification evidence of a solitary witness and 
the larger the number of such witnesses the chances of a wrong person being 
identified get minimised.*® 

The counsel of the accused has a right to be present at the time of the 
identification parade. He has further, under para 443, U. P. Jail Manual 
a right to satisfy himself that all the requirements of law as laid down in 
para 443 have been fully complied with.*’ 

Absence of test identification is not fatal in all cases though in cases of 
doubt however, an identification parade should be held.** Where the accused 
was not known to the witnesses previous to the occurrence, the identification 
of the accused by such witnesses soon after the former^s arrest is of vital 
importance in the interest of justice and fairplay both to the accused and 
the prosecution.** Identification evidence is only corroborative in nature.*® 
Witnesses who identified the accused in test identification did not assign 
any specific part to that accused, but that alone would not render the iden¬ 
tification inadmissible.*^ 
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Assessment of evidence in riot cases 

There are five fundamental principles which a Court has to observe in 
cases of mammoth rioting : (i) Notwithstanding the large number of rioters 
or the persons put up in Court for rioting, and the consequent 
difficulty for the prosecution to name the specific acts attributed to each of 
the accused, the Court must see to it that all the ingredients required for 
unlawful assembly and rioting are strictly proved by the prosecution before 
convicting the particular accused persons. 

(«) Spectators, wayfares, etc., attracted to the scene of rioting by curio¬ 
sity, should not be, by reason of their mere presence at the scene of 
rioting and with the rioters, held to be members of the unlawful assembly or 
rioters. But of course, if they are proved to have marched with the rioters 
for a long distance, when the rioters were shouting tell-tale slogans and 
pelting stones, it will be for them to prove their innocence under Section 106 
of the Indian Evidence Act. 

(m) It will be very unsafe, in the case of such a large mob of rioters, 
to rely on the evidence of a single witness speaking to the presence of an ac¬ 
cused in that mob for convicting him especially, when no overt act of violence, 
or shouting slogan or organising the mob, or giving orders to it, or marching 
in procession with it or other similar thing is proved against him. In a big 
riot by hundreds of persons, it is very easy even to mistake one person for 
another, and to implicate honestly really innocent persons, and even to mis¬ 
take persons seen elsewhere as having been seen there. An ordinary rule of 
caution and prudence will require than an accused person identified only by 
one witness, and not proved to have done any overt act, etc., as described 
above, should be acquitted, by giving him the benefit of doubt. 

{iv) Where there are acute factions based on either agrarian disputes 
and troubles or on political wrangling and rivalry or on caste division or on 
the division of the ‘Haves^ and the ‘Have-nots^ the greatest care must be 
exercised before believing the evidence of a particular witness belonging to 
one of these factions against an accused of the opposite views. This prin¬ 
ciple becomes of special importance when there are no overt acts, etc. pro¬ 
ved, and when there are only one or two witnesses speaking to the presence 
of the accused among the rioters, and they belong to the classes or factions 
opposed to the accused. 

{v) Mere followers in rioting deserve a much more lenient sentence than 
leaders, who mislead them into such violent acts, by emotional appeals, 
slogans and cries. 

In the examination of the accused in riot cases, all the evidence relied on 
against liim, like the persons identifying him among the rioters, the acts 
attributed to him, etc. are to be put to the accused in order to enable him to 
explain away those pieces of evidence if he likes. The large number of 
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accused persons before a Judge or Magistrate is no excuse for him to de¬ 
part from the provisions of the section.®^ 

Burden of proof 

In a criminal trial it is for the prosecution to prove its case and that ele¬ 
mentary duty cannot be displaced by the plea the defence might choose to 
raise. Even if the defence story set up by the accused is not believable and 
is not established, the prosecution is not relieved of the burden of establishing 
the charge against the accused by independent evidence. 

In a criminal trial the burden of proof never shifts and it is always for 
the prosecution to prove every link in the chain.®® There are two cardinal 
principles of criminal justice, namely, that the prosecution must prove its 
case and that there is no burden of proof on the accused. Where, therefore, 
the entire evidence for the prosecution and the defence is disbelieved, the 
accused cannot be convicted of a riot merely because of injuries on their 
bodies, which are not explained. But, when there are injuries on the accu¬ 
sed as well as on the prosecution witnesses, the prosecution must cogently 
explain how the accused sustained the injuries. 

The prosecution need not, however, prove any thing more than all the 
essential ingredients of the offence with which the accused person is charged. 
The accused is then entitled to show by evidence or by the circumstances 
disclosed that he has committed no offence, or to raise a reasonable doubt 
in the mind of the Court whether he has committed the offence. It is not 
correct to say that if the accused person gives an explanation by way of de¬ 
fence, the onus is on the prosecution to disprove it or that the defence need 
not prove it. All that can be said is that defence may show, that either the 
explanation is true or is such that it raises a reasonable doubt about the com¬ 
mission of the offence.®* 

Onus to establish alibi is on the accused.®® The burden of proving self- 
defence is also on the accused but the burden is not onerous, and he can 
discharge his onus by establishing a preponderance of probability.®® 

Bmefit of doubt 

It is often said that one of the well-known maxims of criminal trials is 
that it is better that ten guilty persons be acquitted rather than one inno¬ 
cent person be convicted. This maxim is often misunderstood. It means 
nothing more than this that the greatest possible care should be taken by the 
court in convicting an accused. The presumption is that he is innocent till 
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the contrary is clearly established. The burden of proof of proving that the 
accused is guilty is always on the prosecution. If there is an element of 
reasonable doubt as to the guilt of the accused, the benefit of doubt must go 
to him. The maxim merely emphasises these principles in a striking fashion. 
It does not mean that even an imaginary or unreal and improbable doubt 
is enough for holding the accused not guilty if the evidence on the whole, 
points to the only conclusion, on which a prudent man can act, that the 
accused is guilty.*^ 

For the applicability of the rule that where the guilt of an accused is 
doubtful he must be given the benefit of that doubt and acquitted, the doubt 
must be such as a reasonable mind entertains and must not be the doubt of 
a weak hesitating mind, shirking to take a decision because there is an infini¬ 
tesimal possibility of its being mistaken.®® But there has been considerable 
difference of opinion where the accused pleads a general exception which is 
not supported by sufficient evidence to sustain the plea, but all the same 
creates doubt in the mind of the Court. In such a case®® a Full Bench 
of the Allahabad High Court, by a majority of four out of seven judges held : 
{Per Iqbal Ahmad, C. J., Bajpai, Mohd. Ismail and Mulla, JJ.) 

“In a case in which any general exception in the M.P.C. is pleaded 
by an accused person and evidence is adduced lo support such plea, but 
such evidence fails to satisfy the Court affirmatively of the existence^ of 
circumstances bringing the case within the general exception pleaded, the 
accused person is entitled to be acquitted, if, upon a consideration of the 
evidence as a whole (including the evidence given in support of the said 
general exception) a reasonable doubt is created in the mind of the 
Court whether the accused person is or is not entitled to the benefit of 
the said exception. 

While the minority view was {Per Allsop, Collister and Braund, 

JJ ) : 

“The burden of proving the facts which would justify the conviction 
of the accused in the absence of any other facts entitling the accused to 
the benefit of any exception and the burden of proving the existence of 
any facts or circumstances which would entitle the accused to claim the 
benefit of any such exception or proviso is upon the accused, and the 
non-production of evidence or production of insufficient evidence by him 
would lead the Court to decide the issue of fact against him. Hence an 
accused person is not entitled to the benefit of any exception merely 
because there is a reasonable doubt in the mind of the Court about 
the existence of circumstances bringing the case within the exception. 

CONFESSIONS, AND HOW THEY ARE 
TO BE DEALT WITH 

A confession^ is a statement, oral or documentary which suggests any 
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inference with regard to any fact. A confession is an inculpatory statement 
in the nature of an admission. The word ‘confession^ is not defined in any 
Act though ‘admission^ is defined in Section 17 of the Evidence Act. 

A confession obtained by inducement cannot be relied on.^^ An admis¬ 
sion of fact howsoever incriminating, would not by itself establish the guilt of 
the person making it, unless it amounted to a confession within the meaning of 
Sections 24 and 25 of the Evidence Act.** A statement in order to amount 
to a confession must admit terms of the offence. An admission which con¬ 
tains exculpatory assertion of some fact, which if true, would negative the 
alleged offence cannot amount to a confession.** 

When admissible 

A confession, to be admissible, must be free and voluntary; that is, 
must not be extracted by any sort of threat or violence, nor obtained by 
any direct or implied promise, however slight, nor by the exertion of any 
improper influence by persons in authority, because, under such circum¬ 
stances, the party may have been influenced to say what is not true.** 

This rule is embodied in Section 24 of the Evidence Act where a 
confession made by an accused person is made irrelevant in a criminal 
proceeding, if the making of the confession appears to the court to have 
been caused by any inducement, threat or promise having reference to 
the charge against the accused person, proceeding from a person in authority 
and sufficient in the opinion of the Court, to give the accused person 
grounds which would appear to him reasonable for supposing that by 
making it he would gain any advantage or avoid any evil of a temporal 
nature in reference to the proceedings against him. 

A confessional statement made by an accused to customs officers does 
not come within the definition of Section 24.** 

A confession made to a police officer cannot be proved as against the 
accused person*® and neither can a confession made by the accused while 
he is in the custody of a police offi'^er unless it is made in the immediate 
presence of a Magistrate, be proved*^ but when any fact deposed to is 
discovered in consequence of information received from a person accused 
of any offence in the custody of a police officer, only so much of such 
information as relates distinctly to the facts thereby discovered may, be 
proved.*® 
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The essential ingredient of Section 27 is that the information given by 
the accused must lead to the discovery of the fact which is the direct 
outcome of such information. Secondly, only such portion of the informa¬ 
tion given as is distinctly connected with the said discovery is admissible 
against the accused. Thirdly the discovery of fact must relate to the com¬ 
mission of some offence.^® Merely because the accused had first told 
the police that he would show them the knife and then took them to the 
place where it was hidden, his evidence leading to the discovery of the 
blood-stained knife could not be said to be inadmissible on the ground 
that the police already knew the place where the knife could be found.®® 
A joint statement by more than one accused is not contemplated by this 
section and specific statements by each accused must be separately 
recorded.®^ 

In Inayatullah v. State of Maharashtra^^ the Supreme Court held that 
Section 27 was an exception to Sections 25 and 26 of the Evidence Act. 
Following conditions must be satisfied before a statement of this nature 
could be made use of by the police: 

(1) Discovery of a fact, albeit a relevant fact, in consequence of informa¬ 
tion received from the accused. 

(2) Discovery of such fact must be deposed to. 

(3) At the time of receipt of information, accused must be in custody. 

(4) Only so much of information as leads to the discovery is admissible 
and the rest has to be excluded. 

The statement made by the accused, their Lordships held, had to be 
split into components to separate the admissible from the inadmisdble. 
Accordingly the statement “I will tell the police the place of deposit 
of three chemical drums'' was the immediate and direct cause of fact 
discovered and was found to be admissible. The rest of the statement 
“which I stole from Haji Binder on 1st August'' only constituted past 
history and not the distinct and proximate cause of discovery and therefore 
not admissible. 

“Fact discovered'' was held to include not only the physical object 
produced but also the place from which it is produced and the knowledge of 
the accused to it.®® 

Minor variations in evidence cannot dislodge prosecution story beyond 
a reasonable doubt.®® If there is other evidence to connect the accused 
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with the crime of dacoity, howsoever small, the finding of the stolen pro¬ 
perty with him is an evidence which further connects him with the crime 
and strengthens other evidence. If the gap of time between the occurrence 
of dacoity and the recovery of stolen property is too large, the presumption 
under Section 114 of the Evidence Act that the accused was connected with 
the crime gets weakened, but such a presumption would be stronger when 
the discovery of the fruits of crime is made immediately after the crime is 
committed. 

Confeasion of a co-acensed 

A confession made by one co-accused, if duly proved can be taken 
into consideration by the court, not only against the person who makes it 
but against the co-accused also,®** but it must be a real confession in the 
sense that the person making the confession must have implicated himself 
also. Where the confessing accused minimises his own guilt with regard to 
the major offence, it could not be said that the words “affecting himself 
or some other of such persons” of Section 30 of the Evidence Act apply.** 
Similarly, when the accused are charged with offences under Sections 377, 
I.P.C. and 302, I.P.G. (sodomy and murder) and one of the accused 
having admitted that he committed the sodomy on the deceased along with 
the other accused but did not admit his own part in the murder, which 
he attributed to the other two accused, it was held that the confession 
was not admissible as it did not impiicate the confessioner.** 

Probative value of a confessional statement 

Wigmore, an American Jurist, in his Treatise on the System of Evidence 
(at page 2070) states : 

“Whether the uncorroborated confession of the accused in a 
criminal case is alone sufficient to support a conviction, is a question 
which for more than a hundred years had been culpably left unsettled 
in English law. Frequent opportunities were presented for settling it 
but the law was left in an unfortunate state of obscurity, subject to 
much difference of opinion.'* 

In Eugland 

“The proposed rule appeared in two variations, by one, the 
corroborative evidence might be of any sort whatever; by the other 
it must specifically relate to the corpus delicti, i.e., the fact of injury.’ 
The latter form tended to prevail; though in neither form did the rule 
obtain a general footing. So far as it can be supposed to obtain at 
all today in the English and Irish Courts, it is apparently restricted 
to the case of homicide.” 


In U. S. A. 

“The conflicting state of the English rulings left it open to the 
different Courts of this country (the U.S.A.) to choose which rule they 


54a. Sec. 30 of the Evidence Act. 554. 

55. Jai Anandv. Rex^ ILR 1949 All 658; 56. Mohammad Skabbir v, Rex ILR 1950 

Inr$ M. V. Reddy, ILR 1951 Mad All 1132. 
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might please. Except in a few jurisdictions, where no final settlement 
has been reached, they seem to have preferred, wherever the question 
has come up for decision, to adopt the fixed rule that corroboration was 
necessary. 

“In a few jurisdictions, the rule is properly not limited to evidence 
concerning the corpus delicti^ i. e., the corroborating facts may be of 
any sort whatever, provided only that they tend to produce a confidence 
in the truth of the confession. But in most jurisdictions the stricter 
form of rule is taken, and the evidence must concern the corpus 
delicti/^ 


Phipson®^ expressed the same rule as follows :— 

“A confession duly made and satisfactorily proved is in general, 
sufficient to warrant a conviction without corroboration. But this 
general rule has been thought not to apply to confessions of murder.'^ 


Need for caution 

The rule is rather one of judicial practice than part of the law of 
evidence. It would perhaps at present be more correct to define it thus, 
that a party accused of homicide ought not to be convicted on his own 
confession merely, without proof of the finding of the dead body or evidence 
aliunde that the party alleged to have been murdered is in fact dead.®® 
Ii has been said that where a case is dependent upon circumstantial 
evidence, we often find a confession to bolster up that circumstantial 
evidence.®® The Privy Council obseived in a Madras case :®® 

“Confessions are not always true, and they must be checked, more 
particularly In murder cases, in the light of the evidence on record 
to see if they carry conviction. It would be dangerous in the extreme 
to act on confessions put into the mouth of the accused by a witness 
with a strong motive for implicating someone else in the murder and 
uncorroborated from any other source. 

Value of retracted confession 

A conviction can be based on a retracted confession without corrobora¬ 
tion, if the facts of the case warrant it and if the reasons given by the 
accused for withdrawing from the confession are palpably false. But, as a 
rule of prudence, it is generally unsafe to convict a person on a retracted 
confession alone. 

The law relating to retracted confessions was summarised as below by 
Mr. Justice Chandrabhan Agarwal in an Allahabad case :•* 

(1) A retracted confession is of lesser value than a confession which is 
not retracted. When a confession has been retracted, the burden of proving 
that it is genuine and voluntary is upon the prosecution. But the mere 


57. The T.aw of Evidence, 1942, 8th 
Ed,, at p. 249. 

58. The Queen v. Unkles, 1873 Ir R 8 CL 
60, 68. 

59. Nazir Jharudar v. Emperor, 1905 CWN 


474, 477. 

60. Harold White v. The Kins, 1945 
MWN 560(PC). 

61. Brahmayya v. King, AIR 1949 Mad 817. 

62. Berey Singh v. State. 
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fact that the confession is retracted does not mean that it should be regarded 
as involuntary. 

(2) A retracted confession may form the basis of a conviction as 
against its maker if it is believed to be true and voluntarily made, par¬ 
ticularly when the reasons given by the accused for withdrawing the con¬ 
fession are palpably false. 

(3) As a rule of expedience, it may be laid down that to arrive at the 
conclusion that a confession is true and voluntary, it is necessary that the 
confession should be corroborated by independent evidence as to the corpus 
delicti, 

(4) A confession, whether retracted or not, cannot form the basis of 
conviction of a co-accused unless it is corroborated in material particulars 
by independent evidence. This material corroboration must not only be as 
regards the commission of the offence, but also as to the complicity of the 
co-accused in the commission of the crime. It is sufficient if there is 
confirmation as to material circumstances of the crime and of the identity 
of the accused in relation to the crime. The corroboration need not be 
direct evidence that the accused committed the crime, it is sufficient if it 
is merely circumstantial evidence of his connection with the crime. 

Rule AS to extra-judicial confesaions 

The law in regard to extra-judicial confessions was stated thus in a case 
by a bench of the Madras High Court 

“The grounds of rejection as well as of the reception of confessions 
in evidence are well marked ; if confessions constitute the best evidence, as 
a person may reasonably be assumed not to admit facts detrimental to 
his interests, they may also retard the progress of justice as there is ample 
scope for abuse in the hands of unscrupulous witnesses, overzealous offi¬ 
cers of state, and in exceptional cases, of the accused themselves, domi¬ 
nated by the idea of self-immolation, actuated by design or hallucination 
or even mental defect. It is therefore, a question of fact in each case, and 
it is for the jury or the Judge, as the case may be, to find out whether 
such a confession is voluntary or induced by any of the aforesaid rea¬ 
sons. Though we cannot lay down as an inflexible rule of law that in 
no case an extra-judicial confession will afford the sole basis for con¬ 
viction, we are of the opinion that in the case of homicide and such other 
similar grave offences, it would not be safe to convict a person on the 
confession alone unless corroborated by other evidence. This is a rule of 
prudence rather than of law. The nature and the quality of corrobora¬ 
tive evidence must again necessarily depend upon the facts of each case.'' 

Extra-judicial confession to a person not in authority, free from suspicion 
and voluntarily made would have a ring of truth and would deserve to be 


63. In f$ Kotuhp ILR 1951 Mad 535, per Suba Rao and Panebpakur Ayyar, JJ« 
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acted upon.*^ An extra-j'udicial confession supported by the recovery of 
empty cartridge shells must be believed.*^ If the extra-judicial confession 
could be proved to be obtained, by inducement, threat or promise proceeding 
from a person in authority, it would be rendered unreliable.** 
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PART III 

THE ATTITUDES 



Chapter XIV 

THE LAW RELATING TO BAILS AND REMAND 

The word, ‘bail' has not been defined in any Act. Literally it means, 
delivery of arrested person to his sureties upon their giving security for his 
appearance at a designated place and time, to the jurisdiction and judgment 
of the Court. In the words of an old English authority (Strouds: Judicial 
Dictionary, Vol. I at page 157) “A bail is, when a man is taken or arrested 
for felony or indited for any other offence so that he is restrained of his 
liberty and being bailable offereth surety to those which have authority to 
bail him, which sureties are bound for him to the kings use in a certain sum 
of money or body for body that he shall appear before justices for gaol deli¬ 
very at next sessions etc. Then upon the bonds of these sureties, he is bailed, 
that is to say, set at liberty until the day appointed for his appearance.” 

As Blackstone says, “In criminal cases it is a delivery of bailment of a 
person to his sur.’ties upon their giving, together with himself, sufficient 
security for his appearance, he being supposed to continue in their friendly 
custody instead of going to jail.” 

Bail and Recognizance 

There is a distinction between bail and recognizance. Two kinds of 
securities are contemplated under the Code of Criminal Procedure 

(1) Security with sureties. 

(2) The simple recognizance of the principal. 

The former is called ‘^amanat’ and the latter 'Muchalka’ in the vernacular. 
Properly speaking bail is only security with sureties and that is the 
significance of the word in practice and procedure, as distinct from the 
simple recognizance of the principal.* A police officer can demand bail from 
the accused person only under Section 436 and 437 Cr.P.C. He cannot take 
a third party bond without an understanding from the accused himself, since 
there can be no surety without the principal. The case of a minor is, 
however, different since a minor is not sui juris and cannot enter into a bond 
or contract. 

Object of Bail 

The object of keeping an accused peison in detention prior to, or during 
the trial is not punishment. The only legitimate purposes to be secured by 
keeping a person under trial, in detention are— 

(1) to prevent repetition of offence with which he is charged and, 

1. Section 436 and 437, Cri PC 1973 (Act 2. R. Sidlman v. Embmr, 12 CU 358. 

n of 74) Schedule II, Form No. 45. 



292 


CRIMINAL TRIAL AND JUDGMENT 


[Chap. 


(2) To secure his attendance at the trial.* 

The first of these purposes clearly, to some extent involves the assumption 
of the guilt of the accused but the very trial itself is based on a prima facie 
assumption of such guilt. 

Bail and its Amount 

The court should be guided by the principle that the object of 
demanding security is not to penalise the accused but to secure his presence 
in court and the amount must be fixed with due regard to the means of the 
accused and the nature of the offence. The amount should not be left to be 
determined by the police, though a report can be called from the police autho¬ 
rities as to the moans of the accused or the sufficiency of the bail and if the 
matter is entirely left to the police two dangers are likely to arise, a police 
officer may be unscrupulous enough to take advantage of such power for the 
purpose of extortion or contrarily, the practice may lead to the bringing of 
false charges against a police officer.^ 

The basic rules may perhaps be tersely put as bail, not jail, except 
where there are circumstances suggestions of fleeing from justice or creating 
other troubles in the shape of repeating offences or intimidating witnesses 
and the like, by the petitioner, who seeks enlargement on bail from the 
court. It is true that the gravity of the offence involved is likely to induce the 
petitioner to avoid the course of justice and must weigh the Court when con¬ 
sidering the question of bail, and so also the question of heinousness of the 
crime. While the system of pecuniary bail has a tradition bcfhind it, the 
time has come for rethinking on the subject. It may well be that in most 
cases not monetary suretyship but undertaking by relations of petitioner or 
organisation to which he belongs may be better and more socially relevant.* 

In ^‘Social Service in Criminal Justice^", Howard Abadinisky® 
deprecates the money bail phenomenon. The following language of the 
U. S. Presidents' Commission Report’ quoted by Abadiniskyis reproduced 
for storming the mind of the reader. 

^‘Monoy bail is unfair and ineffective devise. Its glaring weakness is 
that it discriminates against poor defendants, thus running directly counter to 
laws avowed purposes of treating all defendants equally" Abadinisky® has 
suggested that bail projects should be undertaken at the state county and 
local levels to furnish judicial officers with sufficient information to permit 
the pretrial release without financial conditions of all but that small portion 
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who present a high risk of flight or dangerous acts prior to trial. Increasing 
role to concepts of probation, parole and supervision of Criminal by, and 
through agents of, courts are suggested instead. 

The fault of the pre-trial release system as practised in democratic 
countries all the world over with minor variations, is exclusive reliance on 
tlie posting of money and assets to ensure release. The poor languish in jail 
to remain in closer contact with the habitual and hardened criminals and 
the jails serve as the post graduate schools in crime to them. 

It is respectfully suggested by the author that fact finding procedures to 
furnish immediately after arrest verified information about accused and his 
community ties should be evolved to enable the Court to rationally assess the 
risk of absconding and when there is no such risk of significance, the accused 
could be released without pecuniary bail. 

Robert Lefiourt in Law Against the People® goes on to say that ‘‘the 
poor are arrested more often, convicted more frequently, sentenced more 
harshly, rehabilitated less successfully than the rest of the society/^ 

Patricia Wald in her article, “Poverty and Criminal Justice' i^names 
the monetary bail, and extorted confessions as the twin devices which lead to 
prejudging of the poor accused and work the law against them. 

It is on the basis of these faults in the criminal j ustice system that Florence 
Kennedy in her article “The Whorehouse Theory of Law"^^ has called the 
United States a prostitute society selling itself to the highest bidder, hyporili- 
cally claiming that justice and service to mankind are its primary purpose. 

All the loud mouthed criticism, may or may not be true, but the ideas 
the author wants to propogate, are with a view to ‘Spur research and reform' 
injudicial administration. 

And now on to mundane details. 

The provisions of Section 437(3) of the Code of Criminal Procedure relat¬ 
ing ♦o bails do now provide for conditional orders in respect of bails but it 
must not be forgotten that an order of bail is in itself a conditional order viz» 
the accused is granted liberty on condition that he would appear on a 
certain date and time fixed by the Court, In many cases there may be a 
reasonable apprehension that the accused might suborn the prosecution 
witnesses or repeat the offence of which he is charged. In such cases, suitable 
conditions for safeguard can be added when the bail is granted. These 
remarks apply to trial Courts only, for the High Courts are competent both 
on principle and authority to add suitable conditions. 


9. Random House, New York 1971. People (supra). 

10. Based on U. S. Crime Commission 11. Law Against The People, (supra). 
Report p. 151 in Law Against The 
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If a police officer arrests a person on a reasonable suspicion of commission 
of an offence punishable with death or imprisonment for life and forwards 
him to a magistrate, the magistrate at that stage will have no reason to hold 
that there are no reasonable grounds for believing that he is not guilty. At 
that stage unless the magistrate is able to act under the proviso to Sec¬ 
tion 437(1), bail appears to be out of question.^* 

When a person accused or suspected of the Commission of an offence 
punishable with impristjnrnent, which may extend to seven years or more or 
an offence under Chapters VI, XVI, and XVII of the Indian Penal Code, 
or abetment of, or conspiracy or attempt to commit any such offence, is 
released on bail under Section 437(1), the court may impose any condition 
whicli the court consideis necessary, as contemplated by clauses (a) to (c) 
sub-section (3) of Section 437 to ensure attendance of the accused and to 
prevent him Irom committing an offence similar to the one of which he is 
accused besides any other condition necessary in the interest of justice. 

When any person accused of or suspected of, the commission of any 
non-bailable offence is arrested or detained without warrant by an officer 
incharge of a police station or appears or is brought before a court other than 
the High Court or court of sessions, he may be released on bail, but such 
person shall not be released if there appear reasonable grounds for believing 
that he has been guilty of an offence punishable witli death or imprisonment 
for life or that the offence is a cognizable offence and he had been previously 
convicted of an offence punishable with death, imprisonment for life or 
imprisonment for seven years or more, or he had been previously convicted 
on two or more occasions of a non-bailable and congnizable offence^^. A 
person under the age of sixteen years, or a woman or a sick person may, 
however, be released on bail or even a previous convict may be released on 
bail on the court being satisfied that it is just and proper to do so for any 
other special reason. 

In sub-section (2) Section 437 of the Code of 1973, the words “the 
accused shall, pending such inquiry, be released on bair^ have been substi¬ 
tuted for “the accused shall, subject to the provisions of Section 446A and 
pending such inquiry, be released on bair^ and in sub-section (4) of Sec¬ 
tion 437 the word “reasons'^ has been substituted for the words, “reasons or 
special reasons^'' under the amending ordinance.^® 

The result of these amendments and additions to the language of Sec¬ 
tion 437 is that the courts of Magistrates including the Chief Judicial Magis¬ 
trate and the Chief Metropolitan Magistrate have been precluded from 
releasing persons accused of serious offences on bail and even the session 
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court and the High Court are required to record in writing reasons or special 
reasons for releasing any person on bail. 

The court however can enlarge an accused person on his own bond, 
without sureties, a person incarcerated for a non-bailable offence either as 
an under-trial prisoner or as a convict who has appealed or has sought 
special leave. Young persons, infirm individuals, and women are, weak 
categories and courts should be liberal in releasing them on their own 
recognisances, put whatever reasonable conditions you may^*. The law does 
not prescribe sureties from outside. The law does not prescribe geographical 
discrimination implicit in asking for sureties from the court district. Arti¬ 
cle 14 of the Constitution protects all Indians qua Indians within the territory 
of India. 

The second proviso to Section 437, sub-section (1) lays down that the 
mere fact that an accused person may be required for being identified by 
witnesses during investigation shall not be sufficient ground for refusing to 
grant bail, if he is otherwise entitled to bail and gives an undertaking that 
he shall comply with such directions as may be given by the court. 

To resume the discussion of the law as evolved in Gurcharan*s Case^^^ 
the only limited enquiry at the pre-trial bail stage may then relate to the 
materials for the suspicion. The position could naturally change as the 
investigation progressed and more facts and circumstances came to light. 

Section 436 confers a right on the persons accused of having committed 
bailable offences to be released on bail, as of right. 

Section 440 and 445 deal with the bonds of accused and sureties, 
amounis, and reduction of amounts by the court of session or the High 
Court, if the amount is found to be excessive, where any condition as 
contemplated by Section 437 sub-section^o is imposed by the court such con¬ 
ditions is required to be contained in the bond (3). As soon as the requisite 
bonds are executed; the accused is entitled to be released^^. Section 443 
confers power on the court lo order sufficient bail when the first bail taken 
is found insufficient either through mistake or fraud or otherwise. Section 445 
confers the powei on the court to ask for deposit in cash or in government 
promissory notes to such amount as the court may fix in lieu of executing 
of such bound. 

The amending Ordinance of 1980 now Cr.P.G. (Amendment) Act (63 of 
1980) to the Code of 1973 adds a significant proviso to sub-section (2) of Se c¬ 
tion 446 to the effect that where the penalty under a bond executed by the 
surety is not paid and cannot be recovered the person so bound as surety shall 

16. 1978 see (Ori) 485, (1978) 4 SCe 19. S. 437, sub-scction (2). 

47. 20. S. 441, sub-section (2). 

17. 1978 sec (Cri) 485 : (1978)4SCC 47. 21. S. 442, sub-section (1). 

18. Supra. 
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be liable, by order of the court ordering recovery of the penalty, to imprison¬ 
ment in Civil jail for a term which may extend to six months. 

In the Meerut Conspiracy case** and in the Communist Conspiracy case,** and 
certain other cases,the accused were granted bail subject to the condition 
that they shall not take part in any public demonstration or agitation and 
shall not make any public speeches or contribute anything to the public press. 

OflPences Bailable and Non-bailable 

After the apprehension of an accused person, applications for his being 
releaseb on bail are sometimes made at various stages of the case against 
him. 


The offences under the Indian Penal Code which are bailable are noted 
as such in the fifth column of Schedule I of the Code of Criminal Procedure. 
In offences against other laws, if the particular offence is punishable with 
imprisonment for 3 years and upwards such an offence is not bailable and if 
it is punishable with imprisonment for less than 3 years it is bailable.** 

For the Magistrate it is a safe rule to follow that bail should ordinarily 
be allowed in offences which are bailable. 

A court releasing a person on bail is to record reasons for doing so in 
writing. 

Historical perspective of law on bails 

With the object of expediting the trial of a person accused of a non- 
bailable offence, sub-section (3A) was added to Section 497, Cr. P. C. 1898 by 
Amending Act XXVI of 1955. The sub-section provided that in the case of 
such an offence triable by a magistrate the trial was not concluded within 
60 days of the first date fixed for taking evidence, the accused if he was in 
custody during whole of that period, was to be released on bail to the 
satisfaction of the magistrate, unless for reasons to be recorded in writing, the 
magistrate directed otherwise. 

The bail is not intended to be punitive but only to secure the attendance 
of the prisoner at the trial.*® Ordinarily, (1) where there are reasonable 
grounds for accused being guilty, bail should not be granted, (2) where there 
are no reasonable grounds for accused being guilty but there are sufiScient 
grounds for further inquiry, bail should be granted, (3) where the matter 
before the Magistrate is insufficient to form an opinion, one way or the 
other, he should be guided by the following considerations in exercising his 
descretion (f) gravity of the charge, («) the severity of the punishment which 
a conviction would entail, (Hi) the probability of the accused absconding, (iv) 

22. AIR 1931 All 356. AIR 1930 Lah 668. 

23. ILR 54 All 115 (FB). 25. Sch. II, Code of Criminal Procedure. 

24. In re Daulat Singh, ILR 14 All 45; 26. In the matter of Rose, Q.B 289; 
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the likelihood of delay, (o) danger of witnesses being tampered with, 
and {vi) reasonable facility for preparation of defence. 

By the addition of sub-section (3) to Section 499 after its amendment in 
1955, affidavits could be accepted for the purpose of determining whether 
the sureties produced are sufficient and further inquiry, if necessary, can also 
be made by the Magistrate concerned. This provision is retained in Act II 
of 1974 in Section 441(4). 

By Section 136 of Act XVIII of 1923 the words “an offence punishable 
with death or transportation for life^^ were substituted for the words “the 
offence of which he is accused^^ in sub-section (1) and as was pointed out by 
the Calcutta High G jurt in the case Nagendra Nalh Chakravarti^^ this must 
be regarded as the result of a liberalising influence on the policy of the 
Legislature and that after this amendment the principle to be deduced from 
Sections 496 and 497^^*^ was that the grant of bail should be the rule and the 
refusal to be the exception in the case of offences not punishable with death or 
transportation for life. “The discretion of the courts is now less fettered than it 
was before and the section as it now stands draws a distinction between non- 
bailable offences which are punisliable with death or transportation for life 
and other non-bailable offences.The powers of Magistrates granting bail 
in the former case are restricted but not so in the latter class of cases. 
The Magistrate has, of course, to exercise, his discretion judicially and not 
arbitrarily. 

The Yardsticks to be applied ingrantiag orrefusing bail 

Mukerji, J. in the case of Nagendra Nath Chakravarti*^, observed, “that 
the proper test to be applied in the solution of the question whether bail 
should be granted or refused was whether it was probable that the party 
would appear to take his trial, and that this test was to be applied by 
reference to the following considerations :— 

“(fl) The nature of the accusation. 

(A) The nature of the evidence in support of the accusation. 

(c) The severity of the punishment which conviction will entail. 

Boys, J. in the Meerut Conspiracy case,^^ mentioned the following circum¬ 
stances which should be considered in disposing of a petition for bail:— 

(i) The nature and the gravity of the charge. 

(li) The severity or degree of the punishment which might follow 
in the particular circumstances in the case of a conviction. 

(m) The danger of the applicant absconding if he is released on 
bail. 

(iv) The character, means and standing of the applicant. 

27. ILR5lCal 402. fifAar, ILR XXX (1951) Pat 115. 
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Court of Session had any power to cause any person who had been released 
on bail, to be arrested and committed to custody unless he had been released 
by an order passed by itself. Thus a Magistrate could not cancel bail which 
he himself had not granted. 

In a Patna case a Division Bench of the Patna High Court®® had held that 
when a Magistrate acted under Section 220 of the Code of Criminal Pro¬ 
cedure (1898) (Section 209(A) of Cr.P.G. 1973) and committed the accused to 
custody he was not cancelling any bail granted earlier but was only following 
the direction given in that section and that the order of a Magistrate in a case 
under Section 302, I.P.C. taking the accused, who had been granted bail by 
the High Court or Court of Session during the enquiry, into custody, was in 
compliance with the said section and the view of the Allahabad High Court 
Full Bench in Seoti v. Rex was doubted and dissented from. 

The two views cannot still be reconciled. Usually the Magistrate should 
not take the accused into custody where bail has been allowed by the High 
Court or Sessions Judge unless the order of the superior court shows that 
bail was granted only till conclusion of the inquiry and interim bail by the 
superior courts should usually be allowed till such period only. 

Appeal against bail orders. 

The Code of Criminal Procedure does not provide for an appeal from 
an order of a court granting or refusing bail, but Section 438 of the Code 
empowers the High Court or the Court of Session to admit a person to bail or 
reduce the security. Under Section 389 it is competent to the appellate Court 
after conviction by the trial Court, to release the accused on bail or on his 
own bond. The High Court can also be moved under Sections 401 and 482, 
Criminal Procedure Code.®’ Such an appeal would lie to the High Court or 
to the Court of Session under Session 373. Section 449, Criminal Procedure 
Code, provides appeals from orders passed under Section 446 as to forfeiture 
of bonds. According to this section all orders under Section 446 by any 
Magistrate are appealable to the Sessions Judge and if not appealed against 
may be revised by him. Orders passed by a court of sessions are appeallable 
to the High Court under clause {it) Section 449. 

Bail after conviction. 

Section 436 has no application where a person has been tried 
and convicted even through the conviction is for a bailable offence, 
Section 436 is in its terms confined to accused persons and a person 
after conviction ceases to be an accused. Such a person can apply 
for bail either under Section 389, Criminal Procedure Code, or Sec¬ 
tions 43 J and 440 of the Code. Section 389 enacts that pending any 
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appeal by a convicted person the appellate Court may, for reasons to be 
recorded by it in writing order that the execution of the sentence or order 
appealed against be suspended and also if he is in confinement, that he be 
released on bail or on his own bond. It further adds that the power conferred by 
the section may also be exercised by the High Court in the case of an appeal 
by a covicted person to a court subordinate thereto.®® Sections 439 and 440 
provide that the High Court or the Court of Sessions may in any case, 
whether there be an appeal on conviction or not, direct that any person be 
admitted to bail, or that the bail required by a police officer or Magistrate 
be reduced,®® and by the addition of sub-section (2) to Section 498, Cri.P.C 
(1898) in the 1955 amendment such courts had already been given power to 
cause any person allowed bail by them to be arrested and to be committed to 
custody. 

One effect of Section 389 is to take away on conviction the absolute 
right of the accused to be released on bail which he had before conviction. 
In other words a convicted person, no matter whether for bailable or non- 
bailable offence, is not entitled as of right to be released on bail, the matter 
being entirely within the discretion of the appellate or the revisional Court 
as the case may be.^® After conviction the appellate or revisional courts 
have pow('rs under Sections 389, 401, 439, and 440 Criminal Procedure 
Code, to release a conviction bail it is not to be deemed that the right of 
appeal or revision carries with it a right to be released on bail also pending 
such appeal or revision. 

As a general rule, when an accused person is convicted of a non-bailable 
offence by a competent court after a regular trial the court of appeal should 
not release him on bail unless there is an error of law mis-statement of fact 
apparent on the face of the record or for any other reason mentioned in 
proviso to Section 437 (1).^^ In case of bailable offences the appellant should 
ordinarily be released on bail. It has been laid down by the Allahabad High 
Court that however serious an offence may be, if it is bailable and there is 
no reason, such as, the likelihood of the applicant absconding if released on 
bail, the seriousness of the offence alone would not justify a court in refusing 
bail to which a convicted person is entitled under law.^® The Bombay High 
Court, however, refused to admit on bail a person convicted under Section 
500, Indian Penal Code (a bailable offence) pending the disposal of his 
appeal on the ground that where there was no sufficient reason to release an 
appellant on the apparent merits of his case, he should not be released on 
bail on the bare possibility of the conviction being wrong on some important 
technical ground not effecting the merits of the case.^® 

The principle which should guide an appellate court in dealing with a 
bail application by a convict is whether there are reasonable grounds for 
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believing that the applicant has committed the offence in question.** Where 
after conviction by a court of compentent jurisdiction, an application is made 
by the appellant or by the petitoner to be released on bail, the main ques¬ 
tions to be considered are (1) whether upon perusal of the judgment or the 
record and the petition of appeal or revision, a prima facie ground is disclosed 
for substantial doubt regarding the propriety of conviction or sentence, or 
(2) whether the circumstances beyond the control of the appellant are likely 
to delay the decision of the appeal for an unreasonably long times.** Again 
where an appeal has been filed and there is a fear that the sentence would 
expire before the appeal can be disposed of, there is ground for granting bail. 
The view of the Calcutta High Gourt,*^ that where an appeal is preferred 
on conviction for a b.ailable offence the appellate court was obliged to grant 
bail under Section 436, Gr.P.C., it is respectfully submitted, is wrong since 
Section 436 is not applicable and is confined to accused persons, and a person 
after conviction ceases to be an accused. 

Cancellation of bail 

Sub-section (5), Section 437 of the Code lays down that any court which 
had released a person under sub-section (1) or sub-section (2) of the said 
section may, if it, considers it necessary so to do, direct that such person be 
arrested and commit him to custody. Section 437, sub-section (1) deals 
with situations where a court, other than a High Gourt or court of Sessions, 
may take bail in cases of non-bailable offences. In brief, sub-section (1) lays 
down that such court or an officer in charge of a police station shall not subject 
to the provisos to the said sub-section, enlarge a person on bail if such person 
is accused of having committed an offence punishable with death or imp- 
prisonment for life. The arrest or detention contemplated by Section 437 

(1) is arrestor detentions without warrant and the language of the section 
encourages a liberal interpretation of the law of bail except in cases where 
the penalty likely to be inflicted is death sentence or life imprisonment. 
Even where the penalty likely to be inflicted is capital sentence or imprison¬ 
ment for life, the High Gourt or the Gourt of Session arc not precluded 
from exercising the power of enlargement of the accused on bail. Sub-section 

(2) of Section 437 further liberalises this concept to say that if it appeared 
to the officer in charge of a police station or the Gou'-t, except the High Gourt 
or the Gourt of Session, at any stage of investigation, inquiry or trial, as the 
case might be, that there were no reasonable grounds for believing that the 
accused had committed a non-bailable grounds for further enquiry into his 
guilt, the accused should pending such inquiry be released on bail. Sub¬ 
section (7) of Section 437 further encourages a broad construction of the 
law of bail so as to enable the Gourt to release the accused on bail even at 
a date of delivery of judgment or any stage before the conclusion of the trial. 
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The Supreme Court in C. Narshimullu v. Public Prosecutor Andhra Pardesh^^ 
dealt with modernistic thinking on the concept of bail^ and the words seasoned 
with forensic wisdom are reproduced here; 

“Bail or jail at the pre-trial or post conviction stage belongs to the 
blurred area of criminal justice and largely hinges on the hunch of the 
bench, otherwise called judicial discretion'^. 

“When the crime charged (of which conviction has been sustained) 
is of the highest and the punishment of it assigned by law is of extreme 
severity, the court may reasonably presume, some evidence warranting, 
that no amount of bail would secure the presence of the convict at the 
stage of the judgment should he be enlarged". 

“The nature of charge is the vital factor and the nature of evidence 
also is pertinent. The punishment to which the party may be liable, 
if convicted or conviction confirmed, also bears on the issue. 

“Another relevant factor is as to whether the course of justice 
would be thwarted by him who seeks the benignant jurisdiction for of 
the court to be freed for the time." 

“The legal principle and practice validate the court considering 
the likelihood of the applicant interfering with the prosecution 
witnesses or otherwise polluting the process of justice. It is not only 
traditional but also rational to enquire into the antecedents of a man 
who is applying for bail to find whether he has a bad record, parti¬ 
cularly to show if he is likely to commit serious offences while on bail." 

The principles governing the grant of bail to a prisoner are more or less 
also the factors to be considered for cancellation of bail of an accused already 
enlarged on temprorary freedom.^® 


In the State of Delhi v. Sanjay Gandhi^, it was laid by the Supreme 
Court that the prosecution could establish by showing on a preponderance 
of probabilities that the accused had attempted to temper or tempered 
with prosecution witnesses. The other test was as to whether he had abused 
the liberty. Earlier in Bashir v. State of Haryana the Honble Judges while 
considering the question of interpretation of the provisions of Sections 437 
and 167 (2) of the Code had held that the power of the Court to cancel bail 
if it considers necessary is preserved in cases where a person aqd been 
released under Section 437 (1) or (2) and these provisions were applicable 
to a person who had been released under Section 167 (2). The fact that 
before an order was passed under Section 167 (2) the bail petition of the 
accused was dismissed is not relevant for the purpose of taking action under 
Section 437 (5) Neither is it a valid ground that subsequent to the release 
of the accused a challan was filed by the police.®* 
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Reversal of bail already granted on ground that the accused did not 
disclose that he had moved for bail in the High Court as well was, held to 
be improper in Mohan Singh v. Union Territory of Chandigarh^^. 

Forfeiture of Bonds 

The procedure for forfeiture of bonds is laid down in Section 446, Gri. 
P.C. Where the bond is for appearance before a particular court, it is only 
that court which can start proceeding for forfeiture. Where the bond is not 
for appearance, the court in which the bond was filed or the court to which 
the case was subseqnestly transferred or a Magistrate of the first class can 
initiate such proceedings, but if the bond has been taken by the police and 
no court is mentioned therein for appearance, no proceeding can be taken 
under Section 446.*^ No action can be taken under that section if the bond 
is not obtained under the provisions of the Code,®® e,g, if it is taken under the 
Opium Act.®® The provision of the section apply to all bonds whether executed 
by the accused, sureties, or the witnesses and whether the bonds are for 
appearance or for any other purpose like that for good behaviour. The 
amount of money fixed in lieu of executing the bond can always be allowed 
to be deposited in court instead of executing a bond, except in a bond for 
good b(?haviour. In case of bonds for appearance, the court before whom 
the appearance is to be made must be stated in the bond, and on prima facie 
proof forfeiture which is to be recorded, notice is to be issued to the person 
concerned to show cause but if the person does not appear to show cause, the 
court can proceed after proof of service of such notice.®^ If the person 
appears to show cause the matter is to be heard and decided judicially, the 
person proceeded against can give evidence on oath and can cross-examine 
witnesses produced against him. Such proceedings are not a trial and no 
charge need be drawn up.®® 

If the surety to a bond dies or becomes insolvent, the person from whom 
security was demanded, may be ordered to furnish a fresh security and in 
case of default the person concerned may be proceeded against. Similarly 
where the person required to execute bond is a minor executed by surety 
or sureties in his place may be accepted. 

The court which has taken the bond, is authorised to decide if the 
undertaking given by the suerties has been violated so as to entitle the court 
to realise the amount from the sureties. 

The court, before whom the sureties have undertaken to produce the 
accused, is entitled to see whether the terms of the bond have been violated 
but no court can order forfeiture of the bond unless it is found that any of 
the terms of the bond has been violated by the sureties. In order to decide 

53. AIR 1978 SC 1096. 56. Bhanulal v. State, AIR 1953 MB 94. 

54. Brahmanand v. Emp., AIR 1939 All 57. Emp v. Pfobin, ILR 4 Cal 865 (FB). 

682. 58. lo re Anantnchari, ILR 2 Mad 169* 

55. In re Rameshwar, AIR 1952 SC 405. 



XIV 


LAW RELATING TO BAILS AND REMAND 


305 


whether the undertaking given by sureties has been violated, the terms of 
a bond have got to be strictly construed.*® 

Discharge of Sureties 

It is a misconception to think that surety bonds executed by sureties 
would stand discharged as soon as the case is transferred to another court. 
The principle of equity cannot also be of any help to the sureties. They bind 
themselves to present the accused before a court of law till the conclusion 
of the trial, Consequently, their responsibility continues for so long as the 
case is pending. By the transfer of the case from one court to another the 
criminal case does not come to an end.*® 

Anticipitory Bail 

This phenonmena was introduced by the Code of 1973 for the first time 
in Indian Criminal Justice. Section 438 provides that when any person has 
reason to believe that he may be arrested on an accusation of having 
committed a non-bailable offence, he may apply to the High Court or the 
court of Session for a direction under this section and the court may, if it 
thinks fit direct that in the event of such arrest, he shall be released on bail. 
Such directions may include imposition of conditions in the perspective of 
the peculiar facts and events of a particular case, ordering the accused to 
make himself available for interrogation by a police officer as and when 
required and/or not to make, directly or indirectly any inducement, threat 
or promise to any witness or witnesses so as to dissuade him or them from 
disclosing such facts to the court or the police officer, besides a condition 
that the person shall not leave the country without the previous permission 
of the court. Any condition which could be imposed by the court under 
Section 437, sub-section (3) could as well be imposed under Section 438.*® 
Sub-section (3), Section 438 lays down that if such person to whom antici¬ 
patory bail has been granted is subsequently arrested without warrant by an 
officer in charge of a police station on such accusation as earlier disclosed 
in the bail petition, and is prepared either at the time of arrest or at any time 
subsequent thereto during such arrest he shall be enlarged on bail, but this 
does not preclude a magistrate to issue a bailable warrant against such person 
in the first instance at the time of taking cognizance of such offence, in suita¬ 
ble cases. 

Section 438 contemplates an application to be made by a person who 
apprehends that he may be arrested on an accusation of having committed a 
non-bailable offence. It is an application on apprehension of arrest that 
invites the exercise of the power under Section 438. And on such an 
application, the direction that may be given under Section 438 is that in 
the event of his arrest, the applicant shall be released on bail. An order 
for anticipatory bail can be issued even to a person apprehending arrest 
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under Rule 184 of the Defence and Internal Security of India Rules, 1971 
subject to conditions laid down in Rule 184.®^ 

Section 439 of the Code confers special powers on the High Court or 
('uui t of Session to direct that any person accused of an offence and in 
custody 1><^ relf*ased on bail and to impose conditions as it impose conditions 
as it deems fit and proper in consonance with the provisions of sub-sec¬ 
tion (3), Section 437 and to modify or set aside any condition so imposed by 
a magistrate. The proviso to sub-.section (1) Section 439 makes it obligatory 
on the High Court or the Court of session to cause a notice of the bail 
petition to be given to tlu* public prosecutor if the offence is exclusively 
triable by the Court of Session or is punishable with imprisonment for life. 
Such notice can be disp(‘nsed with by the court for reasons to be recorded 
on being of opinion that it was not practicable to give such notice. 

It is easier to reject bail application in a non*bailable case than to 
cancel a bail granted in such a case. The fact that prosecution witnesses 
have tinned hostile cannot by itself justify the inference that the accused has 
won them over. The same standard of proof as in a civil case applies to 
proof of incidental issues invoK^ed in a criminal trial like the cancellation of 
bail of an accused. In appeal to Supreme Court against refusal of High 
Court to cancel bail, the prosecution cannot rely on any new material.®^ 
Under Section 439(1) the High Court or the Court of Session will have to 
exercise its judicial discretion in considering the question of granting of 
bail. Tlje overriding considerations in granting bail which are common to 
both in the case of Section 437(i) and Section 439(1 of the new code 
are tlu' nature and gravity of the circumstances in which the offence is 
committed ; the position and the status of the accused with reference to the 
victifu and the witnesses ; tlie likelihood, of the accused fleeing from justice ; 
of repeating the offence; of jeopardising his own life being faced with a grim 
prospect of possible conviction in the case; of tampering with witnesses; the 
history of the case as well as of its investigation and other relevant grounds 
which, in view of so many variable factors, cannot be exhaustively set out. 
Of these, on the two paramount considerations, viz. likelihood of the accused 
fleeing from justice and his tampering with prosecution evidence relate to 
ensuring a hiir trial of the case in a Court of j ustice, due and proper weight 
should be bestowed.®® Since the Sessions Judge or the High Court will be 
approached by an accused only after refusal of bail by the Magistrate, it 
is not possible to hold that the mandate of the law of bail under Section 437 
Cr. P. C. for the M agistrate, namely, consider.itions of likelihood of the 
accused being guilty of an offence punishable with death or imprisonment 
for life, will be ignored by the High Court or the Sessions Judge.®® 
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The Hon'ble Judges of the Supreme Court in Gurcharan v. State of 
Delhi^^ elucidated the law to hold that Section 439(1) conferred special 
powers on the High Court or the Court of Session in respect of bail and 
in their opinions, unlike under Section 437, there is no ban imposed under 
Section 439(1) against granting of bail by the High C >urt or the Court of 
Session to persons accused of an offence punishable with death or imprison¬ 
ment for life. It is, however, legitimate to suppose that the High Court or 
the Court of Session will be approached by an accused only after he has 
failed before the Magistrate and after the investigation has progressed 
throwing light on the evidence and circumstances implicating the accired. 
Even so a judic ial discretion in consideration of question of granting bail 
under Sections 438 and 439 is involved. The nature and gravity of the 
offence, the position and status of the accused with reference to the victim 
and the witnesses, the likelihood of the accused fleeing from justice, of 
repeating the offence, of jeopardising his own life being faced with a grim 
prospect of possible conviction, of tampering of witnesses, the history of 
the case as well as of its investigation and other relevant grounds which in 
view of so many variable factors cannot be exhaustively set out, are the 
over riding factors to be considered at the time of passing an order of bail. 
In all humility, the author respectfully seeks to submit that the provisions 
of anticipatory bail involve duplication ond overlapping of jurisdictions at 
the inception and pretrial stages and make a departure from the otherwise 
uniform structure of processual justice, besides tilting the balance of justice 
in favour of the rich, the powerful and the selfish. They also have the 
propensity to create future complications during trial by creating uncalled 
for interference in investigation as forthrightly and paniitakingly anticipated 
by the Judges of the Supreme Court; in Gurcharan case.®® No wonder 
therefore, that many states including UtUr Pradesh, under local amendments 
of the Code, have done away with these provisions. If law were to be 
status conscious and attached respectability to money power of lax evaders, 
it would soon be accused of being colour blind and of ignoring the real 
problems, of poverty, illiteracy and squalor. The courts can ill afford to 
ignore the poor. The author makes these submissions in re»{)ectful 
humility. 

It is a travesty of justice that the poor, because the bail procedure is 
beyond their meagre means, have to suffer long years in pre-tnal detention. 
Risk of monetary loss is not the only deterrent against fleeing from justice. 
The antiquated procedure perpetuated by the new Code which insists on 
a bond with a monetary obligation invariably supported by sureties 
whose solvency must be proved, operates very harshly against the poor, 
being beyond their means. They are exploited, suffer deprivation 
and losses and are unable to defend themselves. The discriminatory 
nature of the bail system becomes all the more acute by reason of the 
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mechnnical way in which it is customarily operated. Hence to eliminate 
the evil effects of poverty and assure fair and just treatment to the poor in 
the administration of justice, it is imperative that the bail system should be 
thoroughly reformed so that it should be possible for the poor, as easily as for 
the rich, to obtain pre-trial release without jeopardising the interests of justice. 

Parliament would do well to consider whether it would not be more 
consonant with the ethos of our Constitution that instead of financial loss, 
other relevant considerations such as family ties, roots in the community, 
job security, membership of stable organisations etc. ; should be the 
determinative factors in grant of bail and the accused should in appropriate 
cases be released on his personal bond without monetary obligation, 
subject to penalty in case of breach. 

But even under the law as it stands today the courts must abandon the 
antiquated concept under which pretrial release is ordered only against 
bail with sureties. The new insight into the subject of prc-tiial release 
which has been developed in socially advanced countries and particularly 
the United States should now inform the decisions of Indian Courts in 
regard to pre-trial release. To determine whether the accused has his roots 
in the community several factors may be considered. If the Court is 
satisfied on a consideration of such factors that the accused has his ties in 
the community and there is no substantial risk of non-appearance, the accusc'd 
may, as far as possible, be released on his personal bond. Of course, if facts 
are brought to the notice of the Court which go to show that having regard 
to the condition and background of the accused and circumstances of the 
offence there may be a substantial risk of his non-appearance at the trial, the 
court may not release the accused on his personal bond and may insist on bail 
with sureties. 

But even while releasing the accused on personal bond it is necessary to 
caution the Court lhat the amount of the bond which it fixes should not be 
based merely on the nature of the charge. The decision as regards the 
amount of the bond should be an individualised decision depending on the 
individul financial circumstances of the accused and the probability of his 
absconding. Moreover when the accused is released on his personal bond 
it would be very harsh and oppressive if he is required to satisfy the court 
regarding his solvency. An enquiry into his solvency can become a source 
of great harassment to him and often results in denial of bail and depriv¬ 
ation of liberty and should not, therefore, be insisted upon as a condition 
of acceptance of the personal bond. 

What has been stated here in regard to the court must apply equally 
in relation to the police while granting bail. On the peculiar facts and 
circumstances of the case all prisoners named in the newspaper were released 
on their personal bond.®^^’ 
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Remand 

One of the elemental and underlying tenets of democratic criminal 
justice is that no arrest should be prepetuated so as to work against human 
liberty. Thus it follows that the arrest has to be for a minimum period 
and must not extend beyond a certain limit without the individual having 
been afforded the causes and grounds leading to his deprivation of freedom. 
Even the old Criminal Procedure Code with all its colonial origin respected 
this feature of individual liberty and required that every person arrested 
must be produced before a magistrate within 24 hours of such arrest failing 
which a petition for Habeous Corpus could be maintained. 

The new Code does not create a utopia but the least that can be said 
about it is that it does give out flashes of reformatory belief of the authors 
of the Code, who perhaps also felt obsessed with the colonial past and 
dared not put the entire reformatory commitment to practice. Even as a 
half way measure, the effort is laudable and may perhaps ultimately prove 
to be harbinger of a still better tomorrow. 

Even under Article 32 of the legislation of the Judicial Administration 
system of the U. S. S. R. And the Union and Autonomous Republics, 
in every case of detention of a person suspected of having committed a 
crime, the organ of enquiry or the investigator must draw up a statement 
showing grounds and motives for the detention and must notify the 
procurator within 24 hours. Within 48 hours from the moment he receives 
information of the detention of a person, the procurator is duty bound either 
to give his sanction for detention on remand or release the detained 
person.*® A society like us, time and again expressing its allcgience to 
democratic institutions must of course show better results than the much 
maligned Soviet justice. 

Section 57 of the Cr. P. G. (1973) provides that a person arrested 
shall not be detained in police custody beyond a period of twenty four 
hours; in absence of a special order of a Magistrate under Section 167 of the 
Code. This period of twenty four hours is to be so computed as to exclude 
the time consumed in the journey from the place of arrest to the Magistrates 
court. 

Section 167 lays down the procedure when investigation could not be 
completed in twenty four hours as fixed by Section 57, and when the investi¬ 
gators are of the belief that the accusation or information against the person 
arrested is well founded, they shall forthwith transmit to the nearest judicitvl 
magistrate a copy of the entries in the diary prescribed for the case, 
popularly called the case diary and shall also simultaneously forward the 
accused to such Magistrate irrespective of whether he may or may not have 
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the jurisdiction to try the case. Such magistrate on the accused being 
forwarded to him along with the copy of entries in the case diary may either 
authorise the detention of the accused in custody from time to time for a 
term not exceeding fifteen days in the whole or if he has no jurisdiction to 
try the case or commit it for trial and is of the opinion that further deten¬ 
tion is unnecessary, may order the accused to be forwarded to a magistrate 
having such jurisdiction.®® 

The proviso to Section 167 confers a power on the remand magis¬ 
trate to authorise detention for the accused person, otherwise than in custody 
of the police, beyond the period of fifteen days if he is satisfied that adequate 
grounds exist for doing so, bu» no magistrate shall authorise the detention of 
the accused person in custody under this section for a total period of ninety 
days where the investigation relates to an oflFence punishable with death 
imprisonment for life or imprisonment for a term of not less than 10 years 
and sixty days where the investigation relates to any other offence’®; and 
on the expiry of llie said period of ninety days or sixty days the accused 
person sliall be released on bail if he is prepared to and does furnish bail, 
and every person released on bail under Section 167 shall be deemed to be 
so released under the provisions of Chapter XXXIII of the Code. The 
section further requires that no magistrate shall authorise detention in any 
custody unless the accused is produced before him in person and that no 
magistrate of the second class, unless specially empowered in that behalf 
by the High Court, shall exercise powers conferred under this section. 
Cryptic, shallow and sweeping orders passed by the magistrate under this 
section, may lead to confusion and for this reason the law requires that the 
order passed should not be such nor based on any judicial hunch but should 
be based on reason and judicial discretion.Any Magistrate other than 
the Chief Judicial Magistrate making such order is required to forward a 
copy of such order to the Chief Judicial Magistrate along with the reasons for 
making the order. A person ceases to be a suspect when act of indictment 
is drawn up against him and becomes an accused and the entries must be 
carefully persued by the Magistrate granting remand or authorising detention 
to ascertxiin the allegations made against the accused. Under the Soviet law 
the longest period a person may be detained as a suspect is only 10 days.’® 
If an investigation is not concluded within a period of six months from the 
date of the arrest of the accused in a summons case, the Magistrate is 
required to make an order stopping further investigation unless contrary is 
shown to him to his satisfaction by the investigating officer and is proved to be 
necessary.’^ A sessions Judge, miy, however, on his being moved, or otherwise 
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interfere with the order of the Magistrate and direct further investigation of 
the offence and may also pass suitable orders about bail and other matters.^® 

Though an order of remand passed in absence of the accused is not 
vitiated, the Supreme Court held that it was highly unsatisfactory and in the 
opinion of the Hon^ble Judges, remand orders must not be passed by the 
Magistrate mechanically.’® The effect of the provisions of Section 167(2) of 
the Code, in the opinion of the Supreme Court, is that the accused person has 
got to be released on bail if he is prepared to, and does, furnish bail and cannot 
be kept in detention beyond the period of sixty days even if the investiga¬ 
tion may still be pending. The intention of the legislature seems to be to 
grant no discretion on the court and an accused released under Section 167(2) 
shall be deemed to be on bail under Chapter XXXIII and the court may, on 
finding it necessary to do so, have the person arrested under sub-section (5) 
of Section 437 Cr. P. C.” A remand order made during investigation 
but after expiry of the period of 60 days was held not to be illegal.’* After 
grant of bail under Section 167(2), the mere filing of challan or indictment 
subsequent to the rele?ase was not held to be a sufficient ground in Bashir v. 
State of Haryand^^, The fact that before an order was passed under Sec¬ 
tion 167(2), the bail petition of the accused was dismissed, is not relevant for 
tl)e purpose of taking action under Section 437^^5).*® 

The accused released on bail under Section 167 will be deemed to be 
so released under the provisions of Chapter XXXIII and for the purposes 
of that Chapter, That may empower tlie Court releasing him on bail if it 
considers necessary so to do, to direct that such person be arrested and 
committed to custody as provided in sub-section (5) of Section 437 occurring 
in Chapter XXXllI. It is also clear that after the taking of the cognizance 
the power of remand to be exercised under Section 309 of the new Code. 
But if it is not possible to complete the investigation within a period of 
60 days then even in serious and ghastly types of crimes the accused will be 
entitled to be released on bail.®^. The non-production of the accused will 
not vitiate an order of remand but the Magistrate passing an order of 
remand ought, as far as possible, to sec that the accused is produced in the 
Court when the order of remand is passed.®* 


75. Sub-section (6), Section 167 Cri PC 
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78. (1976) Cri IJ 118; also 1975 
Cri LJ 1508 (Ali) : (1975) 1 AVVR 99. 


79. AIR 1978 SC 55. 
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Under a U. P. amendment®* the provisions of Section 167 are equally 
applicable to persons arrested by or under any order or direction of a 
magistrate, whether executive or judicial. 

The Gri. P, G. (Amendment) Act of 1978 had added a sub-section (2-A) 
to the provisions of Section 167. 

Notwithstanding anything contained in sub-section (1) or sub-section 
(2), the officer in charge of the police station or the police officer making 
the investigation, if he is not below the rank of a sub-inspector, may, where 
a judicial Magistrate is not available, transmit to the nearest Executive 
Magistrate, on whom the powers of a Judicial Magistrate, or Metropolitan 
Magistrate have been conferred, a copy of the entry in the diary hereinafter 
prescribed relating to the case and shall at the same time, forward the accused 
to such Executive Magistrate, and thereupon such Executive Magistrate, 
may, for reasons to be recorded in writing, authorise the detention of the 
accused person in such custody as he may think fit for a term not exceeding 
seven days in the aggregate; and, on the expiry of the period of detention so 
authorised, the accused person shall be released on bail except where an 
order for further detention of the accused person has been made by a Magis¬ 
trate competent to make such order; and where an order for such further 
detention is made, the period during which the accused person was detained 
in custody under the orders made by an Executive Magistrate under this sub¬ 
section, shall be taken into account in computing the period specified in 
paragraph (d) of the proviso to sub-section (2) : 

Provided that before the expiry of the period aforesaid, the Executive 
Magistrate shall transmit to the nearest Judicial Magistrate the records of 
the case togc?thcr with a copy of the entries in the diary relating to the case 
which was transmitted to him by the officer in charge of the police station 
or the police officer making the investigation, as the case may be. 

The Griminal Procedure Gode is applicable when there is no conflict 
with the provisions of the Griminal Law (Amendment) Act. While Section 8 
of the Amendment Act empowers the Special Judge to take cognizance of the 
offence without the accused being committed to him, neither a Sessions 
Judge nor a Magistrate is so empowered under the Gode. If a Special Judge 
having such a power is not empowered to exercise powers of remanding an 
accused person produced before him or release him on bail it will lead to 
an anomalous situation. 

Besides, Section 3 of the Gode suggests that if the context otherwise 
requires, the word ^Magistrates may include Magistrates who are not specified 
in the section. Read along with the definition of *Magi8trateS in Section 32 
of the General Clauses Act, the Special Judge can be held to be a Magistrate 

83. U. P. Act No. 18 of 1977, S. 2 (5-11- 77). 
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for the purposes of Section 167. Thus although the words ^‘Special Judge^^ 
are not mentioned in Section 167, that would not exclude the Special Judge 
from being a Magistrate having Jurisidiction to try cases under Section 167.*^ 

The Criminal Procedure Code in Sections 167, 209, and 309 has 

emphasised the importance of expeditious disposal of cases including 
investigations and trials. Therefore, the Government will do well to comply 
with the spirit of the Code especially in the matter of persons sought to be 
bound over for good behaviour, persons against whom summons cases 
are pending and persons who have been in custody for more than six 
months.®® 


84. State of T, N. v. V, Krishnasivami Naidu, 
(1979) 4 see 5, 8, 9; 1979 SCC 
(Cri) 887 : 1979 Cri IJ 1069 Art. 21, 
(1980) 1 SCC 98: (1980) 1 SCC 108 
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Nimeonsangma v. Home Secretary, Govern¬ 
ment of Meghalayam, AIR 1979 SC 
1518: (1979) 3 SCR 785: 1979 Cri LJ 
941. 



Chapter XV 

ORDERS IN CERTAIN SPECIAL CASES 


1. Where accused is absent at the triaP 

The general rule is that all enquiry or trial should be conducted in the 
presence of the accused.^ A Magistrate issuing a summons may dispense 
with the personal attendance of the accused and permit him to appear by 
a pleader under Section 205, Gri.P.G. and under Section 317, Cri.P.G., where 
a Judge or Magistrate if satisfied, for the reasons to be recorded by him, that 
the personal attendance of the accused before the court is not necessary in the 
interests of justice, or that the accused persistently disturbs the proceedings in 
court, he may if such accused is represented by a pleader, dispense with his 
attendance at any stage of any enquiry or trial, and proceed with such enquiry 
or trial in his absence. He can, however, at any subsequent stage of the pro¬ 
ceedings, where under the law presence of the accused is imperative, direct the 
personal attendance of such accused, e.g. for his examination under Sec¬ 
tion 313, Gri.P.G.3 

If the accused is not represented by a pleader, the Judge or Magis¬ 
trate may adjourn such an enquiry or trial or order that the case of such 
accused be taken up or tried separately, or he may adjourn that enquiry 
or trial if he considers the personal attendance of the accused to be nect^ssary. 

This general provision was designed to meet a practical difficulty which 
was generally experienced in trials involving a large number of accused 
persons, where during the trial, one or more of them was incapable of 
remaining before the court.* The section had been amended by Act XXVI 
of 1955 in the Gode of 1898 and now also applies to cases in which there is 
only a single accused person. 

The law enjoins that an accused should be present during the course of 
the trial more to safeguard his interest than to cause him inconvenience. In 
a case where the accused himself applies to the court to be exempted from 
personal appearance, then a court should grant the request under Section 317, 
Gri.P.G, unless it is of opinion that in the interests of justice it is necessary 
that the accused should be present throughout the course of the trial, or 
unless there are some other good reasons for directing the presence of the 
accused throughout the course of the trial.® It has even been held that when 
an accused has been allowed to appear by a pleader, under Section 205 of 
the Gode of Criminal Procedure, his personal attendance at the time of his 

49 OWN 537. 

4. Emp, V. Sukh Dev, 31 Cri LJ 977. 

5. Bhagwandass v. State, 1953 AIJ 286. 
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2. S. 273, Cri PC. 
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examination under Section 313 is not essentially necessary. The pleader 
representing him may be questioned in his stead.* 

Section 317 was not intended to lay down the whole law as regards the 
power of a Magistrate to grant exemption to an accused person from personal 
attendance in court.’ 

It has been liberalised by the Code of 1973, The presence of the accused 
can, however, be dispensed with only in cases when be is represented by a 
pleader. 

2. Transfer of cases when necessary 

The High Court has wide powers of transferring criminal cases from 
one subordinate court to another whenever it is made to appear before it by 
any party that a fair and impartial inquiry or trial cannot be held in 
any subordinate court, or a question of law or unusual difficulty is likely 
to arise or that a transfer of the inquiry or trial will tend to the general 
convenience of the parties or witnesses, or that such an order is expedient 
for the ends of justice or is necessary under the provisions of the Code. 
Such applications must, however, be made first to the Sessions Judge of 
the division concerned as under sub-section (2) of Section 407, Cri.P.C. 
1973, no application can lie to the High Court before such an application 
has been made to the Sessions Court. 

The alternatives available to a High Court are that it may order 
that any offence be inquired into or tried by any court not qualified under 
Sections 177 to 185 (both inclusive) but in other respects competent to inquire 
into or try such offence or that a particular case or appeal or class of 
cases or appeals be transferred from a criminal court subordinate to its 
authority to any other such criminal court of equal or superior jurisdiction. 
The High Court is competent to direct that any particular case be com¬ 
mitted for trial to a court of session or that a particular case or appeal 
be transferred to and tried before itself. 

An application for transfer under Section 407 of the Code must be 
accompanied by an affidavit, unless it is moved by the Advocate-General 
and the applicant must give a notice in writing of the application to the 
Public Prosecutor and costs not exceeding Rs. 1000 are leviable by the High 
Court against a person who moved a frivolous application. The amount of 
such fine which a Sessions Judge can impose is rupees two hundred and fifty.® 
The person who opposed the application is the one who gets the costs so 
awarded. 

The Sessions Judge can similarly transfer any case from one criminal 
court to another criminal court in his sessions division, if in his opinion it 

6. Sm. Champa Debi v. Babulal Geonka, An9^1(FB); See also ILR 1 Cal 299. 

ILR 1951 Cal. 8. S. 408, Cri PC. 1973, 

7. SuUan Singh Jain v. State^ ILR 1952(2) 
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is expedient for the ends of justice. He can also withdraw or recall any 
case or appeal which has been transferred by and to any Sessions Judge 
subordinate to him or any additional Sessions Judge before the trial of the 
case or hearing of the appeal has commenced. The Chief Metropolitan 
Magistrate, and Chief Judicial M£igistrate have similar power to withdraw 
or recall any case which they have made over to any Magistrate 
subordinate to them and to inquire into or try such cases, or to refer 
it for inquiry or trial to any competent Magistrate. The State Government 
can authorize the Chief Judicial Magistrate to withdraw any particular 
class of cases or classes of cases from any Magistrate subordinate to him. 

Where in any inquiry or trial, any interested party intimates to the 
court at any stage before the defence closes its case that he intends to make 
an application for transfer of the case (under Section 407 or 408), the court 
shall adjourn the case for such period as will afford suflScient time for the 
application to be made and an order obtained thereon. The court can 
obtain bond without sureties of an amount not exceeding Rs. 200 from 
the party concerned that he will make such an application within time fixed 
by the court. Similar application can also be made in the case of appeals 
before the argument for appellants begins, by an interested party. 

Though the law allows a reasonable opportunity to a party who may have 
apprehension that he would not get fair justice from a particular Presiding 
Officer, these provisions cannot be utilized to delay or defeat the ends of 
justice. If the party, who took time, fails to apply for transfer within time 
allowed and makes a second or subsequent intimation, or where one of 
several accused persons has obtained adjournment on this ground and another 
co-accused makes a subsequent intimation, the court is not bound to adjourn 
the case. The Judge presiding over a Court of Session is not required to 
adjourn a trial, if he is of the opinion that the person notifying his inten¬ 
tion to make an application has had a reasonable opportunity of making 
such an application and has failed with sufficient cause to take advantage 
of it. If a frivolous and vexatious application for transfer is made to 
obstruct justice, the party can be penalized by an order to pay costs, or 
being directed to lodge a certain sum of security for costs incurred by its 
opponents and he can also be penalized under Section 482, for contempt 
of court.® 

In certain English cases it has been held that, ^*it is of fundamental 
importance that justice should not only be done but manifestly and undoub¬ 
tedly be seen to be done.'^^® -‘One important object, at all events is to 
clear away everything which might endanger, suspicion and distrust of the 
Tribunal, and so to promote feeling of confidence in the administration 
of justice which is so essential to social order and security. 

9. In re Shamidasan^ ILR 54 Bom 533 (1924) 1 KB 256. 

(F}5): AIR 1930 Bom 477. 11. Per Lush, J. In Sergant, (1877) 2 

10. Per Hewart, C. J./n Susax Justices, QBD 559. 
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The Presiding Officers of courts are to keep in mind that it is their duty 
more to preserve outward appearances than to entertain freedom from bias, 
they must be very cautious in making remarks or observations during course 
of trial, lest a particular remark raise a reasonable apprehension in the mind 
of any party that he would not get a fair trial.Judicial Officers should keep 
persons engaged or interested in pending cases before them, at arms length, 
the ruling principle being that justice should not only be done, but should 
manifestly be seen to be done. 

Transfers can be made by the courts empowered (i) suo motu or for 
administrative reasons, (n) on the motion of a party giving reasons. In the 
latter case, notice must be given to the other party. The discretion is, howe¬ 
ver, not arbitrary or capricious, but a judicial one, and should be exercised 
only where it is absolutely necessary in the ends of justice.^* 

It is of paramount importance that parties arraigned before courts should 
have confidence in the impartiality of the tribunal. Where there is reasonable 
apprehension in the mind of the accused that a fair and impartial trial or 
inquiry cannot be had before the court in which such trial or inquiry is pen¬ 
ding, a transfer is to be ordered. 

What is reasonable apprehension, must be decided in each case with 
reference to the incidents of the case and the surrounding circumstances'® 
and in order to decide whether there is such apprehension or not, the court 
must place itself in the position of the applicant seeking a transfer and look 
at the matter from his point of view,'* having due regard to his stat(i of mind 
and the degree of intelligence possessed by him. 

It is not necessary when supporting an application for transfer to esta¬ 
blish that there is any actual bias in the mind of th(? Magistrate con¬ 
cerned.'’^ 

The following amongst others have been held to be good grounds for 
transfer: 

1. Magistrate interesting himself in a case pending before him and trying to effect a 
settlement.^’ 

2. Magistrate having formed and expressed strong opinions against the accused even 
before he heard the evidence.^* 

3. Magistrate having been instrumental in another capacity in bringing about a 
prosecution or Magistrate being a member of the body which is interested in the pro¬ 
secution.*® 
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4. Magistrate having extraneous knowledge about the case.**^ 

5. Magistrate showing himself as partisan of, or being interested^ in one of the 
parties*” 

f). Magistrate taking more than a formal part in police investigation and having 
expressed his opinion, which showed bias. 

". Trying Magistrate being a necessary witness in the case.** 

8. Magistrate acting in a manner giving rise to the suspicion in the mind of accused 
that he will not get justice.** 

9. Magistrate having instituted proceedings for contempt against the accused under 
Section 228, Penal Code.*® 

10. Magistrate consulting superiors in regard to the case or being influenced by 
them.*® 

11. Magistrate acting as the mouthpiece of the prosecution. 

12. Magistrate discussing the case at the local club with the officers of the station, 
including the Sessions Judge to whom the case has been committed *^ 

13. Magistrate holding local inquiry behind the back of the parties without making 
a note or record of his investigation.** 

14. Magistrate ordering the prosecution of a witness for perjury immediately after 
the conclusion of his evidence and before the close of the case.** 

15. Magistrate proceeding with the case in spite of an order of stay of procceding.s 
by a higher court.*® 

3. Supreme Court's power to transfer 

Whenever it is made to appear to the Supreme Court that an order 
under this section is expedient for the ends of justice, it may direct that any 
particular case or appeal be transferred from one High Court to another High 
Court or from a Criminal Court subordinate to one High Court to another 
Criminal Court of equal or superior jurisdiction, subordinate to another High 
Court. The Supreme Court may act only on the application of the Attorney 
General of India or of a party interested, and every such application shall 
be made l>y motion, which shall, except when the applicant is the Attorney- 
General of India or the Advocate-General of the State, be supported by 
affidavit or affirmation. Where any application for the exercise of the powers 
conferred by this section is dismissed, the Supreme Court may, if it is of 
opinion that the application was frivolous or vexatious, order the applicant 
to pay by way of compensation to any person who has opposed the applica- 
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tion, such sum not exceeding one thousand rupees as it may consider appro¬ 
priate in the circumstances of the case.*^ 

The Editor of a monthly journal, filed a petition for the transfer of the 
criminal case of defamation against her from Bombay to Delhi on three 
grounds; namely (i) that the parties (complainant and petitioners) reside in 
Delhi and some formal witnesses also belong to Delhi; (ii) that the petitioner 
is not able to procure competent legal service in Bombay ; and (m) that the 
atmosphere in Bombay is not congenial to a hiir and impartial trial of the 
case against her. It was laid down by the Supreme Court that the assurance 
of a fair trial is the first imperative of the dispensation of justice and the 
central criterion for the court to consider when a motion for transfer is made 
is not the hypersensitivity or relative convenience of the parties or easy 
availability of legal service or like trivial grievances. Something more subs¬ 
tantial, more compelling, more imperilling from the point of view of public 
justice and its attendant environment is necessitous if the Court is to exercise 
its power of transfer. 

(i) The main witnesses in the instant case are those who speak to having 
read the offending matter in the petitioners journal and other rel(?vant 
circumstances flowing therefrom. They all belong to Bombay and the Delhi 
readers cannot be their substitute witnesses. Hence, the first ground alleged 
by the petitioner is of no substance, 

(«) If an accused person, for any particular reason is virtually deprived 
of the facility of competent legal service, an essential aid to fair trial fails. 
If in a certain court the whole Bar, for reasons of hostility or otherwise, 
refuses to defend an accused —an person extraordinary situation difficult to 
imagine, having regard to the ethics of the profession—it may well be put 
forward as a ground which merits the Court's attention. But in the present 
case, there is no evidence that the petitioner is unable to engage competent 
lawyer to defend her. 

(m) Turbulent conditions putting the accused's life in danger or creating 
chaos inside the court hall may jettison public justice. If this vice is peculiar 
to a particular place and is persistent, the transfer of the case from that place 
may become necessary. Likewise, if there is general consternation or 
atmosphere of tension or raging masses of people in the entire region taking 
sides and polluting the climate vitiating the necessary neutrality to hold a 
detached judicial trial, the situation may said to have deteriorated to such an 
extent as to warrant transfer. 

The petitioner's case of great insecurity or molestation to the point of 
threat to life is not borne out by the record. The mere word of an interes- 
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tod party is insu(Ecient to convince the Court that she is in jeopardy or the 
Court may not be able to conduct the case under conditions of detachment, 
neutrality or uninterrupted progress. 

It is, however, possible that there may be a flare up and a challenge to a 
fair trial, in the sense of a satisfactory participation by the accused in the 
proceedings against her. To avoid this the trial Court should readily consi¬ 
der the liberal exercise of its powers to grant to the accused exemption from 
personal appearance save on crucial occasions. The Magistrate will also 
take measures to enforce conditions where the Court functions free and fair, 
and agitational or mob tactics do not prevail. The Magistrate is a master 
of orderly conduct of proceedings and all the officials whose duty it is to keep 
the public peace shall, on requisition, be at his command to help him run 
the process of the Court smoothly. If that fails, the parties shall have free¬ 
dom to renew their application for transfer under Section 406, Cr.P.C.** 

4. Orders in cases where accused Is a first offender or juvenile 

When any person not under twenty one years of age is convicte d of an 
offemee punishable with fine only or with imprisonment for a term of seven 
years or less, or when any person under twenty-one years of age or any 
woman is convicted of an offence not punishable with death or imprisonment 
for life, and no previous conviction is proved against the offender, if it appears 
to the Court before which he is convicted, regard being had to the age, 
character or antecedents of the offender, and to the circumstances in w hich the 
offence was committed, that it is expedient that the offender should be 
released on probation of good conduct, the Court may, instead of sentencing 
him at once to any punishment, direct that h(' be released on his entering 
into a bond, with or without sureties, to appear and receive sentence when 
called upon during such period (not exceeding three years) as the Court may 
direct and in the meantime to keep the peace and be of good behaviour. 
Provided that where any first offender is convicted by a Magistrate of the 
second class not specially empowered by the High Court, and the Magistrate 
is of opinion that the powers conferred by this section should be exercised, 
he shall record his opinion to that effect, and submit the proceedings to a 
Magistrate of the first class, forwarding the accused to or taking bail for his 
appearance before, such Magistrate, who shall dispose of the case in the 
manner provided. Where proceedings are submitted to a Magistrate of the 
first class as provided, such Magistrate may thereupon pass such sentence or 
make such order as he might have passed or made if the case had orginally 
been heard by him, and, if he thinks further inquiry or additional evidence 
on any point to be necessary, he may make such inquiry or take such evidence 
himself or direct such inquiry or evidence to be made or taken. 
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In any case in which a person is convicted of theft, theft in a building, 
dishonest misappropriation, cheating or any off(^rice under the Indian Penal 
Code (45 of 1860), punishable with not more than two years^ imprisonment 
or any offence punishable with fine only and no previous conviction is proved 
against him, the Court before which he is so convicted may, if it thinks fit, 
having regard to the age, character, antecedents or physical or mental 
condition of the offender and to the trivial nature of the offence or any 
extenuating circumstances under which the offence was committed, instead 
of sentencing him to any punishment, release him after due admonition. 
An order under this section may be made by any Appellate Court or by the 
High Court or Court of Session when exercising its powers of revision. 

When an order has been made under this section in respect of any 
offender, the High Court or Court of Session may, on appeal when there is 
a right of appeal to such Court, or when exercising its powers of revision, 
s(‘t aside such order, and in lieu thereof pass sentence on such offender accor¬ 
ding to law. Provided that the High Court or Court of Session shall not 
under this sub-section inflict a greater punishment than might have been 
inflicted by the Court by which the offender was convicted. The provisions 
of Sections 121,124 and 373 shall, so far as maybe, apply in the case of 
sureties offered in pursuance of the provisions of this section. 

The court, before directing the release of an offender under sub-sec¬ 
tion (1) shall be satisfied that an offender or his surety (if any) has a fixed 
place of abode or regular occupation in the place for which the Court acts or 
in which the offender is likely to live during the period named for the obser¬ 
vance of the conditions. If the Court which convicted the offender, or a 
Court whicli could have dealt with the offender in respect of his original 
offenc e, is satisfied that the offender has failed to observe any of the condi¬ 
tions of his lecognizance, it may issue a warrant for his apprehension. An 
offender, when apprehended on any such warrant, shall be brought forthwith 
before the court issuing the warrant, and such Court may either remand him 
in custody until the case is heard or admit him to bail with a sufficient surety 
conditioned on his appearing for sentence and such court may, after hearing 
the case, pass sentence.*® 

Section 361 of the Code of 1973 enjoins a duty on the court to record 
special reasons for its failure to deal with an accused under Section 360 of the 
Code or under the provisions of the Probation of Offenders Act, 1958 or 
under the Children Act, 1960 or in case of a youthful offender. 

In case of an accused below the age of 21 years when the offence 
was punishable with fine or imprisonment fora maximum term of seven years, 
was committed Section 360 of the Code was found applicable and the accused 
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was held to be entitled to be released on probation after executing the 
bond.®^ Where a juvenile delinquent was convicted of rape, it was laid down 
that background, social circumstances etc. must be considered and putting 
the child under parental control rather than in an approved school was pre¬ 
ferred.®® While sentencing first offenders, the court should consider family 
background, history, past social behaviour and present situation of the 
offender.®® 

Crucial date on wliich age of accused is to be considered is the date 
on which application is made for extending the benefit to him.®^ 

The ‘The Children Act^ No. 60 of 1960 provides for the trial of delin¬ 
quent children in the Union territories as also for their care, protection, 
maintenance and welfare. 

Under Section 8 of the Reformatory Schools Act of 1897, the* courts 
are given power to direct ‘youthful offenders^ to be sent to such r(‘foi niaiory 
schools and if any youthful offender is sentenced to transportation or im¬ 
prisonment and is, in the judgment of the court by which he is sentenced, 
a proper person to be an inmate of the Reformatory School, the court may 
direct that instead of undergoing his sentence, he may be sent to such a 
school and be detained there for a period which is not to be less than three 
years or more than seven years. 

The Local Government may make rules for regulating the period for 
which the youthful offender may be sent and define what youthful offenders 
should be sent to such schools. 

Under Section 31 of the same Act, a Court inhteacl of sentencing any 
youthful offender to transportation or imprisonment or directing him to be 
detained in a Reformatory School may order him (a) to be discharged after 
due admonition, or (d) delivered to his parent, guardian or nearest adult 
relative on a bond, with or without sureties being executed by such parent, 
guardian or relative, taking responsibility for the good behaviour of the 
youthful offender for any period not exceeding 12 years. 

In certain States local Acts have also been passed to amend or consoli¬ 
date the law relating to release on probation of first offenders in certain cases 
and to provide for other matters incidental thereto. Thus in the State of 
Uttar Pradesh we have the U. P. First Offenders Probation Act, Act no. VI 
of 1938 and the U. P. Borstal Act, Act No. VII of 1938. 
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The U. P, First Offenders Probation Act, Sections 3 and 4 contain 
the provisions of Section 360 of the Code of Criminal Procedure as regards 
release of first offenders after due admonition or after entering into a bond, 
with or without sureties. The provisions of Section 4, sub-section (1) 
require that the offender or his surety should have a fixed place of abode 
and regular occupation and make it obligatory on the court to take action 
under that section, in the case of a person under 21 years of age and con¬ 
victed of an offence which is punishable with imprisonment not exceeding 
six months, unless the court for special reasons to be recorded in writing, 
does not consider it proper to do so. 

Under sub-section (2) of Section 4, a provision has been made, if the 
first offender is under 24 years of age, for a direction by the court that the 
offender may be put under the supervision of a Probation Officer till he 
attains the age of 25 years and for the imposition of conditions to secure 
such supervision. 

The U. P. Borstal Act of 1938 provides for the establishment of borstal 
institutions by the provincial government and for the confinement of 
male persons not less than 15, and not more than 20 years of age, con¬ 
victed by a Court of Session or a Magistrate of the first class, who fails 
to give sureties for good behaviour when ordered by such court or by 
reason of his criminal habits or tendencies or association with persons of bad 
character, the court considers such detention necessary, it may pass an order 
of detention in lieu of a sentence for transportation or rigorous imprison¬ 
ment. 

If the order is passed by the Court of Session, it shall not be for a term 
of less than 2 years or not more than 5 years and if the order is passed 
by a Magistrate of the first class, for a term of less than 2 years or 
more than 3 years. The Borstal Act was passed for detention and 
training of adolescent offenders not less than 15 years and more than 21 
years of age and a minimum period of two years was prescribed so that they 
may profit by such detention and learn some trade. Even an incorrigible ado¬ 
lescent offender can be given the benefit of the Borstal Act. If the offender 
is even younger than 15 years of age he should be given the benefit of the 
Reformatory Schools Act, in the case of a serious offence or he may be 
released after due admonition if the offence is a trivial one. 

5. Order as to imprisonment may be consecutive or concurrent 

Where an accused is convicted on several counts and sentenced to imprison¬ 
ment on more than one count, the sentence may run consecutively or concur¬ 
rently. It is laid down in Section 31 of the Code of 1973 that one sentence of 
imprisonment will commence after the expiration of the other sentence of 
imprisonment, unless the court directs that such sentences shall run 
concurrently. Obviously the normal rule is that the sentences should be 
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consocutivc and they may be made to run concurrently only if there is some 
reason. Whether the sentences should run consecutively or concurrently is left 
to th(^ discertion of the court, but the court must exercise its discretion 
judicially. “It miist not exercise it arbitrarily and must not on every occasion 
blindly order the sentences to run concurrently as if there were no alterna¬ 
tive. 

6. Where a sentence of death is passed by a court of session 

Wheti a Court of Session passes senti uce of death, the proceedings 
shall be subiniUed to the High Court and the senlence shall not be executed 
unless it is coiilinned by the High Court.After passing a sentence 
of death the Sessions Judge must also inlbnn the accused of tin* period 
within which, if he wishes to appeal, his appeal should be piefeired and 
on an application of tiie accused, a copy of the judgiiKuit must also be 
supplied to him wUhouL delay and free of cost. 

On such a reference the High Court (a) may confirm th(i sentence or 
pass any other sentence warranted by law, (b) may annul the conviction or 
order a new trial, or (c) may acquit the accused person. I’he liigli (^louit 
has also power to direct further enquiry to be made or additional evidence to 
be takem. 

The proper officer of the High Court shall, without delay, after the order 
of confirmation or other order has been made by the High Court, send a copy 
of the order, under the seal of the High Court and attestc^d with his 
official signatures, to the Court of Session. 

7. Orders for disposal of property 

Proper orders have to be passed for the custody and disposal of property 
if any connected with the case. Sections 451 to 45‘i of the Code deal with 
powers of courts in that respect and the circuiiisiances in which the properly 
is seized or produced, deleniiining the section under which the order is to be* 
passed.^® Section 451 provides for the interim custody of goods or pro¬ 
perly regarding which any offence appears to have b^ en comiiiiited or which 
appears to have been used for the commission of an olfi'nce, while Section 452 
provides for the disposal of such property after the inquiry or trial is over.*^ 
It must, however, be noted that both the sections apply to property which is 
actually produced before the Court or which is capable of being so produced, 
and it must be shown that an inquiry or trial is proceeding and that there 
was reason to .suppose that an offence has been committed and that the 
property had been produced before the Court or was in the custody of Supur- 
dar appointed by the Court. If the property is subjiict to speedy or natural 

38. M. C. Desai, J, in State v. Khuda Bux, 470. 

1951 All Criminal Reports 109. 41. State v. Sheikh Mukhtiar, AIR 1954 
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decay or if it is otherwise expedient to do so, the Court may order it to be 
sold or otherwise disposed of or may pass an ex parte order subject to vacation 
or confirmation after hearing parlies If a third party claims those an ides 
as his own and that he is not the subject of alleged offence, die Court should 
hear him and pass necessary orders.^* In passing orders relating to property 
undue inconvenience should be avoided as far as possible. Thus it was hdd to 
be improper to detain (he truck of a businessman for use as an Exhibit for an 
offence under the Arms or to detain the money at the credit in bank 

of an accused person in a cheating or criminal breach of trust ( 

Disposal of the pi()f)erly can be made (a) by its destruction, as in the 
case of unlicensed arms or ammunition, (b) by its confiscation, as in the 
case of excisable or contraband articles, and (r) by delivering to the 
person entitled to its possession. Only Section 456 of Chajiter XLIII applies 
to immovalile property and the other sections in that Chapter deal with 
movable property only. The object of tliis section is to provide a summary 
method to find out who is entitled to possession and of restoring the status quo. 
Though detailed inquiry may bo left to tlie Civil Court for properly in the 
custody of a court, an application can be made at any timt‘ and then' is no 
bar of limitation and the successor of a Magistrate can pass orders for its 
disposal.^’ 

A Magistrate may direct the porperty to b(^ delivered to th(^ District 
Magistrate to be dealt with by the latter, and this should usually be done 
where no inquiry as to the owuiership of the property has been made by liimself, 
and in case of money or tlie jiroceeds of sale of stolen [iroperty being rec< 3 vei- 
cd from an accused person, the money may be paid to the innocent pur¬ 
chaser of the projiertye In case of adulterated articles of food or drugs as 
also in case of libellous matter, the articles and all such copies may be 
ordered to be destroyed after conviction. When a person has been 
dispossessed of immovable property by force, he may be restored to possession 
within one month of the date of the conviction of the accu'icd 
but such order does not prejudice the right of the accused person to 
establish his claim in a civil court.On receiving reports from the 
police about seizure of stolen properly or under suspicious circumstan¬ 
ces, the Magistrate is to pass proper orders for its disposal. Such pro¬ 
perty is to be delivered to the person entitled to its possession but in case tliis 
is not ascertainalile, orders have to be passed with regard to its custody. 
Even when property is delivered to a claimant certain conditions may be 
attached to such delivery, and one such proper condition is that the person 
concerned is to produce the property whenever called upon by the court to 

43. Rex V. Ramchet Singh, AIR 1942 Bom 46. Makhanlal, 37 Cri IJ, p* 935. 
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do so. Where the owner of the property is unknown, a proclamation specify¬ 
ing the property concerned may be issued, requiring any person who may 
have a claim thereto, to appear before the Magistrate and establish his claim 
within six months of the date of the proclamation. If no claim is made 
within such period and if the person in whose possession the property was 
found, is unable to show that it was legally acquired by him, the property is 
to be placed at the disposal of the State Government and may be sold under 
the orders of any authorized Magistrate. In the case of property subject 
to speedy and natural decay, or if the value of such property is less than 
Rs. 10 tii<^ Magistrate has authority under Section 459 to dispose it of by 
sale. 


Court has power to order release of property seized from any person in 
connection with an offence even though the property was not produced be¬ 
fore Court and trial lias not corninciiiced.^® 

The appellate or revisional Court acting under Section 56(2) will have 
jurisdiction or power to pass the order for restoration of possession at any 
time. There is no limitation on the power to the effect that such order must 
be incorporated in the body of the judgment disposing of the appeal, refer¬ 
ence or revision ; but it has to be oxercist^d with discretion within reasonable 
time of the disposal of the appeal, reference or revision.^® 

8. Summomiig material witnesses or examining a person present 

Wide powers have been given under Section 311 of the Code to a court 
to summon any person as a witness, to examine any person in attendance 
though not summoned as a witness, or recall and re-examine any person 
already examined at any stage of any inquiry, trial or other proceeding, if 
the evidence of such person appears to the Court to be essential to the just 
decision of the case. The uri-restricted power given to a Court to call 
evidence at any stage is to be exercised with caution.®^ Such discretion can 
be exercised both for the benefit of the accused as also to call any evidence 
which supports the prosecution, the object of the section being to arrive at 
the truth if there is suspicion of the fact that the prosecution or the defence 
had failed to produce evidence which was necessary for a just decision of the 
case.®* 

It is clear from the words of the section that no party has a right to 
claim action under Section 311, Gr. P.G. It is entirely discretionary with 
the Court in the interests of justice to take action or not to take action under 


49. 1978 see (eri) 309: (1978) 2 See 
49. 

50, H, P, Gupta V. Manohat Laly (1979) 2 
see 186, 489, 490 : 1979 SeC (Cri) 
530: 1979 Cri LJ 199: 1979 MLJ 
(Cri) 322 : 15 ACC 427. 


51. In the matter of Mani, AIR 1951 Mad 
705. 

52. In the matter of Fangaswamiy AIR 195t 
Mad 169; Inayat v. Rex, AIR 1950 
All 369. 



XV] 


ORDERS IN CERTAIN SPECIAL CASES 


327 


this section. The right to cross-eXvTmine a witness who is called by a Court, 
—witness who is not one who has been summoned by any party,—arises not 
under the provisions of Section 311, Cr. P.C., but under the Indian Evidence 
Act which gives a party the right to cross-examine a witness who is not his 
own witness. Since a witness summoned by the Court could not be termed a 
witness of any particular party, therefore, courts have given the right of 
cross-examination to both the parties in respect of such a witness. A witness, 
recalled under Section 311 at his own instance, cannot claim to cross-examine 
himself under the provisions of the Indian Evidence Act. 

Where the Magistrate permits the recall of the complainant, on com¬ 
plainant’s own application for the limited purpose of putting in and proving 
certain documents which, in the view of the Magistrate, were to be of 
assistance in the just decision of the case, the Magistrate is perfectly within 
his rights in laying down the terms upon which witness was allowed to be 
re-examined. In such a case there is no right in the applicant either to 
examine himself at any length or to cross-examine himself. 

9. Gan an accused charged with abetment be convicted of the 

substantive offence 

It is now settled law that an accused may be convicted of substantive 
offence even if he is charged only with the abetment of that offence. It will 
not be correct to put forward as a proposition of law that on a charge of 
the abetment of a particular offence an accused cannot be convicted of that 
substantive offence. In each case what has to be shown is whether there had 
been any prejudice caused to the accused. Certainly on a charge of abet¬ 
ment, the accused cannot be convicted of a substantive offence if he has 
been prejudiced in his defence of a case based on a substantive charge. In 
Begu V. The King-Emperor the charge was for murder, but their Lordships 
of the Judicial Committee upheld the conviction under Section 201 of the 
Penal Code for which no charge had been framed. Their Lordships had 
to consider Section 221 of the Criminal Procedure Code in this case, and 
while discussing Section 221(2) they referred to the illustration which has 
been given under this section. Viscount Haldane pointed out that the 
illustration made the meaning of the section quite plain and that a man may 
be convicted of an offence, although there had been no charge framed in 
respect of it, if the evidence is such as to establish a charge that might have 
been made. The Supreme Court followed this decision in Kashmira Singh v. 
State of Madhya Pradesh,*^ 

10. Orders as to expenses of complainants and witnesses and 

compensation awardable 

The State being the prosecutor in all criminal cases ought to pay all 
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costs on summoning the prosecution witnesses.®® In private prosecutions, the 
complainant usually pays the expenses of the prosecution witnesses although 
liability in certain cases can be transferred to the Government.®^ The State 
Governments have made rules relating to the class of witnesses to whom 
expenses may be paid and have laid down scales for the purpose and Sec¬ 
tion 312 of the Code empowers the Court to order payment of expenses to 
any witness. 

When fine is imposed on an accused person, the Court whether it is a trial 
Court or appellate or revisional Court, is empowered under Section 357 of the 
Code, to order at the time of passing judgment, payment of expenses oi com¬ 
pensation out of the fine for (i) meeting proper expenses of the prosecution, (u) 
for compensation to any person for loss or injury caused by the accused, and 
(f«) compensation to bona fide purchaser of the property which after being sub¬ 
ject of theft or cheating, etc. is restored to the person entitled to it.®® In this 
connection it must be kept in mind that order for compensation can only be 
made when a fine is imposed, though it may form part of any sentence 
including one of death and that the order can only be passed when judgment 
is delivered as after delivery of judgment, the Court hecomes functus ojficio. 
The compensation awarded under Section 357(1) & (2) is liable to be taken 
into account subsequently, in awarding compensation in any subsequent 
civil suit relating to the same matter. 
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CHAPTER XVI 

MISCELLANEOUS 

1. Where can a Court be held 

Section 327 of the Gocl«‘ of Criminal Procedure, which regulates the 
procedure to be followed in the conduct of trial of criminal cases, empowers 
a Judge or Magistrate to hold his Court in any place provided it is done 
publicly and the Court premises are made accessible to the public. 

The Judge or Magistrate under the same section is empowered if he 
thinks fit, to order at any stage of any enquiry into, or trial of any particular 
case that the public generally, or any particular person (or persons) shall 
not have access to or remain in the room or building used by the Court. 

Thus a Sessions Judge or a Magistrate can, subject to the above limita¬ 
tion, hold Court anywhere' at any lime but not so a civil Court. For record¬ 
ing evidence of a pardahnashin lady, the Court can adjourn to a place where 
she can cornc. She can bo ('xarnined behind a pardah but in the presence 
of the accused, the Pre siding Officer taking such precaution as he can to 
secure her identity,^ This was so held in old rases. Tt is, however, discre¬ 
tionary with the Court. 

A trial in jail is not illegal when there is nothing to show that admit¬ 
tance was refused to any one who desired it.* Where the offences under 
trial arose out of certain acts alleged to have been committed by accused 
persons within the jail premises against jail officials, the trial held in the? 
recreation room of the jail situated in the outer compound of the jail where 
facilities were given to the public to be present, was not held to be illegal.* 
Similarly where a case is tried in the Judge's chamber Magistrate's private 
room instead of in the court-room without any objection by the parties, the 
trial is not illegal.^ But to hold a Court in a private house in spite of the 
protest from the accused and where he cannot get his pleader to attend, or 
call his witnesses is a material irregularity.® 

The Court trying a criminal case can exclude a particular person includ¬ 
ing a police officer, if an accused person objects to the presence of a police 
officer or any person in the court room. The presiding officer has to decide 
whether the fear of the accused of prejudice to his case is reasonable and 
the Court can in proper cases exclude such police officer or other persons.® 

The Magistrate has no doubt himself to decide about the venue of trial. 
But there is nothing in law to prevent him from consulting his superior 
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officers or even others likely to give suitable advice before arriving at his 
decision. There is a discretion for the Judge or Magistrate to hold his court 
in a suitable building, public or private, other than his court-house but 
unconnected with the parties to the proceedings, in cases of emergency. It 
is desirable for a Magistrate, whenever he has got a court-building, to record 
reasons for holding the trial outside the court-building in another place. 

Court to be Open. 

Ordinarily a trial should be held in open Court. The discretion given 
under Section 327 should be exercised by the Magistrate himself uninfluenc¬ 
ed by any directive from the Government. A circular issued by a Secretary 
to the Government directing district officers to the effect that all criminal 
cases, in which detenus and political prisoners were involvt*d, should so far 
as possible, be held inside the jails, was held illegal and unwarranted in¬ 
terference with the administration of justice.’ 

As regards civil cases the time and place of sitting of the civil Court is 
regulated by rules framed by the various High Courts. Under these ruh'S 
the place of sitting and the time of the sitting of the civil Court is duly 
notified earlier, and a civil or subordinate Judge cannot hold Court at a place 
or time other than that notified under the rules framed by the High Court. 

The fundamental principle of law that a Court of justice should bo open 
to every citizen of the State is embodied in Section 327 of the Code of 
Criminal Procedure, 1973.® The proviso to that section, however permits th^ 
Presiding Judge or Magistrate to hold a trial in camera, if he thinks fit. 

The Privy Council has observed:® “Publicity is the authentic hall¬ 
mark of judicial as distinct from administrative procedure.... The actual 
presence of the public is never of course necessary. Where Courts are held 
in remote parts of the Province, as they frequently must be, there may be 
no members of the public available to attend. But even so the Court must 
be open to any who present themselves for admission. 

The proviso of the section also empowers the Court to order that a par¬ 
ticular person shall not have access to or remain in the room or building 
used by the Court and if the accused takes exception to the presence of a 
police officer or other person and the Magistrate considers the fear of the 
accused of prejudice to his case to be reasonable, such person or police 
officer can be excluded, from the court-room. 
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The court^s power to hold certain trials in camera is inevitably associat¬ 
ed with the administration of justice itself. Similar provisions are also found 
in Section 53 of the Indian Divorce Act, 1869, Section 14 of the Indian 
Official Secrets Act, 1923 and Section 22(1) of the Hindu Marriage Act, and 
the like. Where a Magistrate conducted a trial in camera in tlie exercise 
of his own discretion under the proviso to Section 327 of the Code of 1973, 
the order of the Magistrate cannot be upset on that ground unless the 
applicant can show that he was in fact prejudiced by the case being tried 
not in open court. In a proper case falling under the Public and Repres¬ 
entative Officers (Disqualification) Act, 1949, it would be open to the court 
to direct that the entire proceedings should be held in camera. 

(a) Trial in the Magistrate's private room. —A trial is not illegal when it 
is held in the Magistrate's private room without objection by the parties. 

{b) Evidence of pardahnashin lady. —The evidence of a Ghosha woman 
should be taken behind a purdah at a private place where she can come in 
the presence of the accused only, the Judge taking such precaution as he 
can to secure her identity. 

(c) Exclusion of police officers. —A police officer who has investigated 
into a case should not be allowed to be prese^nt before a Magistrate when he 
records confession of the accused. 

This section gives power to the court of ordering that any particular person 
shall not remain in the room used by the court. It makes no exception in the 
case of a police officer. When the accused person objects to the presence of a 
police officer or other person, the Magistrate has to decide whether the 
accused's fear of prejudice to his case is reasonable, considering the 
intelligence and susceptibilities of the class to which he belongs, and not 
merely whether the presence is convenient or helpful to the court or the pro¬ 
secution. It is not advisable that a police officer interested in the case pro¬ 
ceeding before the Magistrate should receive exceptional treatment, as a 
seat on a dais, as it is calculated to breed suspicion in the mind of the accus¬ 
ed as to the independence of the Magistrate. 

2. Allowing witness to sit on dais 

Even if some high officials or prominent people are among the witnesses, 
that is no ground for allowing them to sit near or, even on the same level as 
the Magistrate when they are giving evidence. Respect is shown to a Court 
sitting to try a case not in its personal capacity but because it represents the 
majesty of law and is exercising the judicial functions of the sovereign State. 
It should show no respect of persons and should treat all who appear before 
it in exactly the same manner. Otherwise, a feeling might be created in 
the mind of a person who is in the delicate position of a party, particularly 
in a criminal case, that the Court attaches greater importance to the 
evidence of some witnesses than it does to those of others, even without 
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hearing that evidence. All persons however high, who appear in order to 
participate in the proceedings of a Court of Law are bound to show their 
respect in the usual manner, i. e. by standing when addressing the Court. 
This is not meant to be derogatory to their own position or status. No 
lawyer, however, eminent, ever dreams of addressing a Court while seated. 
There is no reason why a person who appears to give evidence should 
consider it either right or proper to be allowed a seat merely because of his 
high position as a servant of the State or of his eminence. Of course, if it 
is a hardship to a person, either on account of his age or physical condition 
to be called upon to remain standing he may well be allowed to sit, but, 
even then he sljould be seated either in tlie witness-box or at some other 
convenient place. In no case should he be seated near the Presiding Officer 
in such a position as (‘ven to appear to be sharing that officer's high pre¬ 
rogative of l) ‘ing the master of his Court. 

3. Local inspection. 

A Judge or Magistrate may visit and inspect any place in which an 
offenci* is alleged to have been committed : or any other place wliich in his 
opinion, it is necessary to view for the purpose of properly appreciating 
evidence, at any stage of any enquiry, trial or other proceedings, subject to 
two safeguards : 

(1) that the Judge or Magistrate should make his visit only after due 
notice to the parties in the case, and 

(2) that he should incorporate his observation in a memorandum to be 
placed on the rc?corcl.^“ 

Such iiLspeciiori is not limited to a period subsequent to the commence¬ 
ment of the liearing of witnesses, though in cases where there is dispute as 
to the spot in which the occurrence is said to have taken place, a Magistrate 
will be wise to defer his visit to the spot until he has heard the whole of the 
evidence.^® Where a Sessions Judge desires to visit the place of offence, he 
should proceed to the place after due information to the parties. 

The object of local inspection is to enable the Magistrate to understand 
correctly the topography of the spot in which an offence is alleged to have been 
committed and to appreciate properly the evidence offered in Court.^* Such 
a visit is permissible under Section 310, Cr PC, 1973 and is advisable where 
the evidence is conflicting or the guilt or innocence of the party depends upon 
local peculiarities of situation. But a Magistrate cannot make use of this 
section to find out for himself the facts of a case, or create new evidence in 
the case.^® 
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A local inspection by a Magistrate is permitted only for the purpose of 
properly appreciating the evidence in the case and cannot take the place of 
evidence nor can he decide anything on what he himself sees.^® 

The object of drawing up a memorandum without unnecessary delay is 
twofold : firstly, that those who inspect the site of occurrence may record 
immediate impressions, and secondly, that there may be an agreed record of 
what they saw.^"^ Failure to record a memorandum is an irregularity cured 
by Section 465 and will not vitiate the proceedings unless it occasions a failure 
of justice. The memorandum recorded by the Judge or Magistrate should be 
left open for scrutiny of the parties so that thay may (pialify or contradict the 
same by an application for further inspection, or by adduc'ing evidence and 
arguments. 

If a Magistrate makes use of knowledge derived by a local inspection 
without affording the accused an opportunity to ci oss-examiiif or to explain 
the points against him, he acts with material irrcgnlarity snfiicieni to vitiate 
the trial 

The Magistulr by so doing makes liimsclf a witness in the case and the 
procedure is irregular and bi‘y<ind the powers wiiich are granted to him by 
the Code* of ( -l iminal Proc(‘dinIn a Calcutta case*®, a division bench of 
the.t Court vv(‘?ii so far as to Srty where a sketch map bad l)et‘n prt'pan.d by 
the Magistrate at the lime of making his local inspection that unb ss the 
sketch map was proved in the witness-box, it was impf»ssible to use it as 
evidence or to show tliat value should be attached to it 

Thus when a Judge or a Magistrate inspei is a place 3 conditions have 
to be satisfied : 

(1) Inspection must he necessary to appreciate the evidence given at th«‘ 
enquiry or trial. 

(2) Due notice must be given to the parties. 

(3) A memorandum of relevant fac ts observed should be recorded 
without unnecessary delay. 

In Pritam Singh^s case®^, it has been said tlial a Magistrate is not entitled 
to allow his view or observation to take the place of evidence, because such 
view or observation of his cannot be tested by cross-examination and the 
accused would certainly not be in a position to furnish any explanation in 
regard to the same. In Deva following the above Supreme Court 

16. K L. Chakervarty v King^ 54 CWN 19. Emp, v. Fakira Afehanti, 29 Cri LJ 
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537; Ulu V. State. AIR 1960 Cal 776. Lah 201 t 48 Cri LJ 428. 

18. C. Tirkha v. Hanak, 28 Cri LJ 291 ; 22. AIR 1956 SC 415. 
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decision and a decision reported in Kalappa^^y it has been held that a 
Magistrate should not, in making a local inspection, do anything which 
would reduce him to the position of a witness. The local inspection may be 
made for the purpose of properly appreciating the evidence given in the 
trial. Local inspection is really meant for the purpose of understanding the 
evidence in a case and the Magistrate can utilise the result of his local 
inspection in coming to his conclusion from the evidence.*® A local inspection 
must be held sparingly and the danger of such local inspection is intensified 
when one or both of the parties are absent at the time of local inspection.** 
A Magistrate may make a local inspection not only for the purpose of under 
standing the evidence adduced in court, but also for the purpose of testing it 
in the light of his own observations. If the Magistrate has seen a certain state 
of things in making a local inspection, he can use the testimony of his own 
senses for testing the veracity of the witness deposing before him as regards 
the feature of the locality. But where a Magistiate made a local inspection 
and used it not for tlie purpose of understanding the evidence given at the 
trial, but for the purpose of obtaining information which did not appear 
from the evidence of the witness, the procedure was quite illegal, as the 
Magistrate went beyond the powers granted to him by this section and made 
himself a witness in the case. The trial was vitiated and must be set saide.*’ 

4. Is CO-accused a competent witness after separation of his trial 

When an aj)plication for separation of trial of the two accused persons by 
the Public Prosecutor was granted, the necessary result was that one of them is 
no more.' a co-accused in the trial of the other for an offence under the Indian 
Penal Code and one of them could be a competent witness against the other 
at ih(‘ trial of the other. The weight that could be attached to his evidence 
when he appears as a witm ss against the other, is quite a different and 
district matter from the admissibility of his evidence as a competent witness. 
He is as much a witness as any other when once he is not an accused person 
within the meaning of Section 313, Criminal Procedure Code. The legal 
position of such a witness does not differ from the position of any other 
ordinary witness and there is nothing that could prevent such a person from 
taking benefit under the proviso to Section 132 of the Evidence Act. An oath 
could de administered to such a person and the incidents of section 132 of the 
Evidence Act will attach themselves to such a person as a witness.** 

In an old English case**, Cockburn, C.J. observed: 

“ I equally feel the force of the objection that the fellow prisoner was allowed to give 
evidence without having been first acquitted, or convicted and sentenced. I think it much 
to be lamented. In all cases where two persons are Joined in the same indictment, and it is 
desirable to try them separately, in order that the evidence of the one may be received 
against the other, I think it necessary, for the purpose of insuring the greatest possible 

24. ATR 1955 Mys 131. 28. In re K. Gounder, ILR 1957 Mad 
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27. Hari, 30 Cri LJ 491 (492); Ram, AIR 289. 
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amount of truthfulness in the person coming to give evidence, to take a verdict of not 
guilty as to him, or If the plea of not guilty be withdrawn by him, and a plea of guilty 
taken, to pass sentence; so that the witness may give his evidence with a mind free of all 
the corrupt iniluence, which the fear of impending punishment and the desire to obtain 
immunity to himself at the expense of the prisoner, might otherwise produce.... I do 
not think that this is an objection to the legality of the evidence, but it is a matter which 
affects the degree of credit which ought to be given to the testimoney.** 

The same principle was applied by a Full Bench in a Madras case®®, in 
which Arnold White, C. J. observed : 

“Unless precluded from so doing by any express provision of the law of India, I 
should be prepared to apply the principle of this decision to the facts of the present case 
and to hold that when the second accused had pleaded guilty, as between him and the 
Crown, no issue remained to be tried, and that his iricompctency to give evidence was 
removed notwithstanding that, at the time he gave his evidence, his pica of guilty remained 
on the record undisposed of.** 

In Balm Singh v. Emperor^^^ it has been observed by a Bench of tlie 
Calcutta High Court as follows at page 1357 : 

“ rhr law, bower, is well settled, and there can be no controversy on the point tliat 
an accomplice, if he is not an accused under trial in the same case, is a competent witness 
and may, as any other wiiness, be examined on oath,.. .even if a person be indicted with 
others, as in the present ease. Local Government or the Public Prosecutor, acting on 
instructions from the Local Government, may, with the consent of the Court withdraw 
the prosecution, obtain an order of discharge, and then tender him as a witness to be 
examined on oath.... 

The disability to be examined as a witness on oath against the person, w^ho are 
brought before the Court on the same indictment, may thus cease on the withdrawal of the 
indictment against him.** 

The ‘accusedMn Section 313, Cri PC must mean the accused then under 
trial and under examination by the Court. It cannot include an accused over 
whom the same Court or another Court is exercising jurisdiction in another 
trial.®® 

Thus an accused person cannot be put on oath only in a case in which 
he is an accused himself though under the amended procedure he can offer 
himself as a witness. It neces.sarily follows that where a co-accused is 
discharged, or has pleaded guilty he can be examined as a witness at the trial 
of the co-accused. 

5. Fresh prosecution after order of discharge 

A dismissal of the complaint under Section 203, Cri P C or an order of 
discharge under Section 245, or 249, Cri P C is not a judgment and fresh 
prosecution is not barred. In such cases a review is also competent. 

When a Magistrate discharges an accused person under Section 249 on 
account of the absence of the complainant, he does not apply his mind to the 
evidence in the case. The order is passed, not on a consideration of the 
merits of the case, but merely because the complainant was absent at the 

30. Af. A, Suhrahmania Aiyar v. Queitf 31. ILR 33 Cal 1906. 
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lime fixed for the hearing of the case. Such an order of discharge cannot, 
therefore, be said to be a ‘judgment^ and consequently the Magistrate is 
not debarred from reviewing such an order. It is true that it is open to the 
complainant in such a case to move a superior Court to set asidt' the order 
of discharge and direct further enquiry into the case under Section 398 
Cri P C. But this is an enabling section and does not take away the jurisdic¬ 
tion vested in a Magistrate to re-hear the complaint. The fact that the 
complainant has this remedy available to him would not therefore be a suffi¬ 
cient ground for holding that the Magistrate is not competent to review his 
order passed under Section 249, Cri P C 1973. 

It is open to the complainant to pursue still another course, viz, to file a 
fresh complaint. It is now well settled that a fresh complaint on the sarii * 
facts can lie when the previous complaint has been dismissed under Sec¬ 
tion 203 or when the accused person has be(‘n di'Jcharged under Section 245 
or 249, Cri PC 1973. As, therefore, a Magistrate has jurisdiction to take 
(ognizance of the same offence again, vvh(‘n a frtvsh complaint is brought 
on the same facts, it is possible to argue that the Magistrate is not depriv(‘d 
of his jurisdiction when, inste.id of filing a new complaint, the complainant 
makes an application to him to revivt‘ the original complaint, and that the 
Magistrate is competent to re-hear the case by reviving the original com¬ 
plaint. 

Bui a dl^liiictiou must be drawn between cases in which the order of 
discharge is passed after appreciation of the evidence with a view to deter¬ 
mine the guilt or innocence of the accused and those in which the proceed¬ 
ings are terminated merely for some technical reason, such as the absence 
(jf the cotnplainant. When a Magistrate has applied his mind to the facts 
of the case and discliarged the accused, because in his opinion the evideiica* 
dot's out prima facie (»stablish the guilt of the accused, the order amounts to a 
judgment within the int'aning of Section 362, Cri P G and it is not open 
to a Magistrate to review it. In other cases such ^ls those falling under 
Section 249, Cri PC the order <.)f discharge is not a decision given on merits 
and is not a judgment, and consequently the Magistrate is not debarred 
from reviewing it, setting it aside arid reviving the old complaint. 

Where a Magistrate discharged an accused because of the non-appe¬ 
arance of the complainant under Section 249, and the complainant appeared 
before the Magistrate on the same day within about an hour after the case 
was called out for hearing with a reasonable explanation for the delay in 
his appearance, and the Magistrate excused the non-appearance but did not 
issue notice to the accused, it was held that the order setting aside the order 
of discharge was not illegal and all the subsequent proceedings were not 
invalid. The irregularity in the procedure was not such as would vitiate 
the subsequent proceedings, and in such cases de novo trial is not necessary.*® 

33. In rs W. N. Phadnis, AIR 1950 Bom 10; ste contra, AIR 1929 Mad 260. 
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6. Irregularities—Curable and incurable 

The policy of the Code of Criminal Procedure is generally to uphold 
the orders passed by a criminal Court which was lacking in local jurisdiction 
or which had committed illegalities or irregularities, unless failure of justice 
has been occasioned through such want of jurisdiction or such illegalities 
or irregularities.*^ 

Thus Section 462, Cri P C cures defects of proceedings in a wrong 
place and validates commitments, legal in themselves, made by a Magis¬ 
trate not empowered to commit.** In the words of Sir George Rankin, 
qj 88 “The case supposed is one in which everything that has' been done has 
been regular but the person who has committed the accused for trial is 
not empowered so to do^'. Section 463 provides a mode for the rectifica¬ 
tion of an error arising from a non-compliance with any of the provisions 
of Section 164 or Section 281 Cri P G. 

Similarly Section 464 (1) deals with cases where no charge has at all 
been framed and provides that no finding or sentence in "'the case should 
be deemed invalid in appeal or revision unless the Court considers that 
a failure of justice has been occasioned thereby. Section 464 (2) deals intef 
alia with a case where a charge is framed but an error, omission or irregula¬ 
rity occurs in the framing of such charge.*’ 

Section 464 generally provides that, subject to its provisions, no 
omission, error or irregularity in any proceedings will necessarily entail a 
reversal or alteration in appeal or revision, of any finding sentence or order, 
unless such error, omission or irregularity has in fact occasioned a failure 
of justice. It is, however, necessary for the application of the section that 
the Court which passed the sentence, or order should have been a Court of 
competent jurisdiction. Where, therefore, the Court has acted without 
jurisdiction, this section will not enable its finding, sentence or order to be 
maintained, on the ground that there has been no consequent failure of 
justice. 

This section, however, must not be understood as authorising the Court 
to commit irregularities which do not occasion a faillure of justice. It only 
means that where an irregularity is committed, sucli irregularity is, in 
the absence of failure of justice, not a ground which can be urged in appeal 
or revision for getting the finding, sentence or order reversed.** Where, 
therefore, before the final disposal of a case, the attention of the Court is 
drawn to the irregularity or error in its proceedings, it cannot, on the 

34. In re Ganapathy Chetty^ AIR 1920 37. AIR 1925 Nag 147 (150): 25 Cri L 
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strength of this section, allow the error or irregularity to remain uncorrected 
and proceed with the case in spite of such error or irregular!ty.** In other 
words the section cannot be utilised by a Court in the actual proceedings 
in which that error or irregularity is being committed in order to validate 
such error or irregularity.*® 

In particular, Section 460 cures the following irregularities. If any 
Magistrate not empowered by law to do any of the following things, 
namely: 

(fl) to issue a search-warrant under Section 94; 

(b) to order, under Section 155, the police to investigate an ofTence; 

(c) to hold an inquest under Section 176 ; 

(d) to issue process, under Section 187, for the apprehension of a person within the 
local limits of his jurisdiction who has committed an offence outside such limits; 

(f) to take cognizance of an offence under Section 190; sub-section (1) clause (a) 
clause (6); 

( / ) to transfer a case under Section 192 ; 

(g) to tender a pardon ueder Section 306 ; 

(b) to sell property under Section 458 or Section 459 ; or 
(i) to recall a case and try it himself under Section 410; 

erroneously in good faith does that thing, his proc^^edings shall not be set 
aside merely on the ground of his not being so empowered. 

Irregularities which vitiate proceedings 

But a Magistrate should take particular care of the following irregula¬ 
rities which under the law vitiate proceedings and make them void whether 
done in good faith or not since they effect jurisdiction. Where a trial is void 
retrial is not barred. An irregular commitment may, however, be validated if 
the Court of Session or High Court to which the commitment was made, after 
perusal of the proceedings accepts it and considers that the accused has not 
been injured thereby, unless objection was made on behalf of the accused 
or the prosecution before the order of commitment in which case the com¬ 
mitment can be quashed and a fresh inquiry ordered by a competent 
Magistrate*^. If any Magistrate, not being empowered by law in this behalf, 
does any of the following things, namely : 

(a) attaches and iclls property under Section 83, Cri PC 

(b) issues a search-warrant for a letter, parcel or other thing in the Post Office, or 
a telegram in the Telegraph Department; 

(c) demands security to keep the peace; 

(d) demands security for good behaviour; 

(a) disharges a person lawfully bound to be of good behaviour; 

(/) cancels a bond to keep the peace; 

(g) makes an order under Section 133 as to a local nuisance; 

39. Nilratan Sen v. Jogesh Chandra Bhutta- Mad 3 (5). 
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{h) prohibits, under Section 143, the repetition or continuance of a public nuisance; 

(f) issues an order under Section 144; 

( J) makes an order under Chapter XII; 

(k) takes cognizance, under Section 190, sub-section (I), clause (c) of an offence; 

(/) passes a sentence, under Section 349, on proceedings recorded by another Magis¬ 
trate ; 

(m) calls, under Section 435, for proceedings; 

(r) makes an order for maintenance; 

(o) revises, under Section 515, an order passed under Section 514; 

( p) tries an offender; 

(g) tries an offender summarily ; or 
(r) decides an appeal; 

his proceeding shall be void.^* 

7. Control of cross-examination of witness by Court 

While the Courts will not ordinarily interfere with the proper exercise 
of the right of cross-examination the Courts have the power and authority 
to control the cross-examination of a witness. 

As a general rule a Court would not be justified in imposing a time-limit 
upon the cross-examination of a witness. But where in the course of a 
trial the Court comes to the conclusion that the cross-examination has been 
unnecessary, irrelevant or even rambling the Court has the power to control 
it. The court should however exercise such power in a reasonable way.^3 

The principle is, indisputable that the Court has, and should have, a 
discretion in controlling the cross-examination and while the Court will 
allow reasonable latitude to an Advocate or Counsel to cross-examine a 
party or a witness, it should always be remembered that the Court has an 
undoubted control and a discretion in the matter of controlling the cross- 
examination of a party by Counsel of the opposite party.** 

This principle is not new and its soundness has been recognised in several 
decisions, both of the Privy Council and of our Courts. In the first place, 
there is a decision of the Privy Council reported in Vassiliades v. Vassiliades^^^ 
and the principle laid down in that case will be found set out at page 41. 
This is what the Privy Council says; 

*‘No doubt cross-examination is one of the most important processes 
for the elucidation of the facts of a case and all reasonable latitude should 
be allowed, but the Judge has always a discretion as to how far it may go 
or how long it may continue. A fair and reasonable exercise of his discre¬ 
tion by the Judge will not generally be questioned by an appellate Court. 
As Lord Sankey, LC said in Mechanical and General Investigation & Co, Lchwess 
V. Austin Motor Co,^^. 

42. Section 461, Cr PC 1973. 44. AIR 1945 PC 36. 
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protracted and irrelevant cross-examination not only adds to the 
cost of litigation, but is a waste of public time/* 

This principle has been put in another form in a judgment of the Privy 
Council in Raj Kumar Sen Chowdhry v. Ram Sunder Shaha*^. 

•‘The Court should check abuses in the cross-examination of witnesses 
on commissions, when such examination is unduly protracted and is wholly 
irrelevant to the issue raised in the suit/' 

This ruling again says that the Court has control over the cross-examina¬ 
tion of witnesses and the Court has got power to control the cross-examina¬ 
tion if such examination appears to the Court to be unduly protracted and 
wholly irrelevant. Then there are two judgments of the Bombay High Court 
reported in Emperor v. Rahimatalli^'^y and Qjieen-Empress v. Sayad*^, Justice 
Shah observed in the former case: 

“Making due allowance for all these circumstances the arguments before 
us have left on my mind the impression that the length of the proceedings 
could have been and should have been appreciably reduced by the exercise 
of a more judicious control on the part of the Court over the proceedings 
before it consistently with the statutory right of the parties to be heard and 
to examine and cross-examine witnesses under the Code of Criminal Proce¬ 
dure and the Indian Evidence Act, and by a more active desire on the part 
of counsel on both sides to save the time of the Court by avoiding questions 
and arguments which could have at best a remote bearing on the points 
arising in the case, and the omission whereof could involve no detriment 
to their respective cases." 

Mr. Justice Hayward expressed his view in similar terms by pointing out 
that (page 184) : 

“Counsel must exercise their right of audience in a reasonable manner. 
They have their obligations no less than their privileges. They have no 
right of unlimited argument or examination of witnesses but only so much 
as would be reasonably necessary in the particular matter." 

The observations in the latter case are more pertinent and may be quoted 
here. 

“It is the duty of a Judge to control the cross-examination so as to 
prevent any gross abuse and to protect a witness from being unfairly dealt 
with. The authority given by Section 152 of the Indian Evidence Act 
ought to be exercised whenever the occasion arises; nor ought a counsel or 
a pleader to be allowed to terrify or browbeat a witness by vociferations or 
gratuitous suggestions of falsehood, calculated rather to crush a weak man 
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or to enrage an irascible one, then to elicit the truth. A witness giving 
evidence is, prima facie, performing a public duty. The degree to which 
may properly be pressed depends on circumstances, but it is subject to the 
general principle that the purpose in view is to get out the truth, nor to force 
on the witness admissions that confuse or distort it.^^ 

It was however observed in William Smallman^^. 

"‘No attempt to lay down a definite principle on which the Court should 
act in checking or preventing cross-examination on the accused's behalf 
can be made except to say that great latitude should be allowed, and that 
care should be taken not to stop a cross-examination which, although it 
may appear lengthy and wide of the point may subsequently prove to be of 
value.'^w 

8. Referred trials 

When two or more Judges composing a tribunal or Court of Appeal are 
equally divided in opinion, the case with their opinions is laid before another 
Judge and such reference is termed a Referred Trial. Such difference 
of opinion also arises on the submission of sentences for confirmation. 
Section 370 of the Code provides for such reference in the case for the 
confirmation of sentence of death while Section 392 of that Code provides 
for a difference of opinion among the Judges composing the Court of Appeal. 
Both the provisions arc practically identical in terms. 

Section 392 Cri PC reads as below :— 

‘When an appeal under this Chapter is heard by a High Court before a 
Bench of Judges and they are divided in opinion, the appeal, with their 
opinion, shall be laid before another Judge of that Court, and that Judge, 
after such hearing as he thinks fit, shall deliver his opinion, and the judg¬ 
ment or order shall follow that opinion : 

‘Provided that if one of the Judges constituting the Bench, or, where 
the appeal is laid before another Judge under this section, that Judge so 
requires, the appeal shall be reheard and decided by a larger Bench of 
Judges." 

There is a dearth of case-law defining the scope of the third Judges 
method of approach to such a reference. Both Sections 370 and 392 make 
it mandatory for a judgment or order of the Court to follow the opinion of 
the third Judge, 

In an old case®^ Mr, Justice Mahmood expressed the view that when 
one Judge differs from his brother Judge on a pure question of the weight 
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of evidence as to the propriety of a conviction the opinion of the Judge for 
acquittal should as a general rule prevail. This view however was dissented 
from by Edge, CJ of the same Court soon after,** Edge, CJ observed: 

“When Judges unfortunately differ in opinion, I conceive it to be the 
duty of each Judge to express and act upon the opinion which he himself 
has definitely arrived at. Before so expressing himself, he should, of course, 
carefully weigh the reasons adduced by his brother Judge for forming a. 
different opinion; but if those reasons do not commend themselves to his 
mind, he must not in the exercise of his duty, allow the fact that his brother 
Judge has arrived at a different conclusion, to influence his conduct whe¬ 
ther his view, to take a criminal case, be in favour of a conviction or of 
an acquittal. There would be no meaning in Sections 378 and 429®* if 
it was intended that the opinion of one Judge in favour of an acquittal 
should prevail,^* 

In a Madras case®®, while considering this point the two learned Judges 
composing the Bench differed on the point whether a third Judge to whom 
the reference was made could pass a sentence of death in a case when the 
Judge favouring conviction considered a sentence of transportation to be 
appropriate while the other Judge favoured acquittal. 

Soma Sundeiam, J. observed in the case : 

“It looks odd and strange that when one Judge favours acquittal and 
the other Judge, even if he convicts, would sentence the accused only to 
transportation for life, a third Judge can hang him. But that, in my opinion, 
is the correct interpretation of Section 378,®* Criminal Procedure Code. 
When on a difference of opinion, a case is referred to a third Judge, no 
fetter can be placed on the third Judge. He is at liberty to express and 
act upon the opinion which he himself arrives at. If he chooses, he can 
pass a sentence of death, even though one Judge favours an acquittal and 
the other gives a sentence of transportation for life when convicting the 
accused.^' 

Mack, J the other member of the Bench however was of opinion that 
a sentence of death in such a case could not be passed by the third Judge, 
on tlie simple ground that it is only a Bench of two Judges who should 
confirm a death sentence in agreement with each other. There is no doubt 
that this view of the law is correct and not the view expressed by the other 
learned Judge composing the Bench. 

Although the law may not be specific on this point this extreme can 
always be guarded against by the Bench referring the case expressing the 
opinion that, in the event of the conviction being confirmed, the sentence 
of transportation is the appropriate one, in which case, the third Judge 
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would be bound by such an opinion as regards which there would be no 
difference for him to resolve. 

The system of Referred Trials from the cases tried by Sessions Judges 
places an extremely heavy burden on criminal Benches who do not them¬ 
selves hear the witnesses. It is inevitable that differences of opinion should 
arise in the discharge of this extremely h**avy responsibility in which two 
judges, finding themselves, unable to agree on a difficult rase, require and 
welcome the opinion of the third Judge to alleviate their responsibilities. It 
is in this spirit that differences of opinion in criminal cases should be resolved 
and it is also the method of approach the statute requires. It is the duty of 
the Judge who is asked to resolve the difference of opinion to examine 
the whole evidence himself and come to a final judgment after giving due 
consideration and weight to the reasons given by the two Judges on whose 
difference of opinion the case comes before him for his opinion. It is not a 
case of merely weighing the opinion of one learned Judge against that of the 
other and deciding which of those opinions he should accept. Neither 
Section 378 nor Section 429 of the Code of Criminal Procedure (1898) cont¬ 
emplates the dice being loaded heavily in favour of either view. 

9. Protection of members of Armed Forces from arrest 

Section 45 of the Code of 1973 protects members of the armed forces 
from arrest for acts in discharge of official business. The class and category 
of the members of the Armed Forces and kinds of offences again t which 
such protection would be available would be determined under a notification 
issued under sub-scctioii (2) by the State Government. 

10. Service of summons on witnesses by post 

A court issuing summons to a witness, may, in addition to and simul¬ 
taneously with the issue of such summons, direct a copy of the summons to 
be served by registered post addressed to the witness at the place where he 
ordinarily resides or carries on business or personally works for gain. When 
an acknowledgment purporting to be signed by the witness or an endorse¬ 
ment purporting to be made by a postal employee that the witness refused to 
take delivery of the summons is received, the court may find the witness duly 
served, as laid down in Section 69 of the Code of 1973 which intends to cut 
out delay in service of summons. 

11. Suspension of sentence pending appeal in bailable offences 

Where the convicted person satisfies the court by which he is convicted 
that he intends to present an appeal, the court shall where the convicted 
person was on bail during trial and has not been sentenced to a period 
exceeding three years or where the offence of which he has been convicted is 
a bailable one, order that the convicted person be released on bail, unless 
there are special reasons for refusing bail, for such period as will afford 
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sufficient time to present the appeal and obtain the orders of the appellate 
court.®* 

There is a distinction between bail and suspension of sentence. Conse¬ 
quently, the order of the Governor under Article 161 of the Constitution 
suspending the sentence passed by the High Court cannot be said to be an 
order lor bail.*® The suspension of the execution of the sentence is to be 
ordered only in exceptional circumstances where a special cause exists and 
not invariably whenever the appellant is released on bail.*^ In Jairam Das*s 
case**, it was held that the only provision in the Code which referred to the 
grant of bail to a convicted person was to be found in Section 389, 
and except where the convicted person had obtained leave to appeal, 
the Code conferred power on a High Court to grant bail in tlie case 
of a person whose conviction it had affirmed in appeal. Following the above 
decision, it has been held in Gore Lal^^ that the High Court has no statutory 
or inherent power to grant bail, or to suspend the execution of the sentence 
of a person whose conviction and sentence it has maintained, except where 
that person has been granted special leave to appeal under Article 136 of the 
Constitution. Bail can be granted to a convicted person by the High Court 
under this sub-section only where the Supreme Court has already granted 
him special leave to appeal to that court and not before or merely under the 
certificate of the High Court under Article 132(1) or Article 134(l)(c) of the 
Constitution.*® 

12. Adjourmnent costs can be imposed on prosecution as well as the 

accused 

The words ‘on such terms as it thinks fit^ occurring in Section 309 of the 
Code of 1973, read with explanation 2 to the said section, empower the court 
to impose adjournment costs on the prosecution as well the accused. 

The words ‘on such terms as it thinks fit' empower criminal courts to 
grant an adjournment conditionally on payment of the costs of adjourn¬ 
ments.*^ This section clearly entitles a court to award costs of adjournment 
to a party who has been put to unnecessary expenses by an adjournment on 
the application of the other party. A judicious exercise of this power would 
have the effect of preventing many useless adjournments.** Where the 
accused asks for an adjournment to which he is not entitled, the court may 
make an order of adjournment conditionally on his paying the costs of the 
other side.** No doubt, the criminal courts are empowered to order an 
accused, if he asks for adjournment, to pay costs to the complainant, but this 

55. Sec. 389, sub-section (3), sub-clauses 58. AIR 1945 PC 94(96). 
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power should not be exercised in such a manner as to place obstacles in the 
way of the accused properly defending himself.** 

Explanation 2 of this section makes it clear that the costs may be 
ordered to be paid by the prosecution or the accused. The costs are to be 
paid by the party applying for adjournment. Where a criminal case is taken 
up on a police charge-sheet filed on information given by a private person 
and such person engages a vakil and moves the court for an adjournment 
owing to the absence of the vakil, held that an order for costs can be validly 
made against the person on granting the adjournment prayed for, even 
though he may not be a complainant under Section 200, since an informant 
is a person recognised in the Code as initiating criminal proceedings as much 
as a complainant acting under Section 190. But where the prosecution is 
wholly conducted by the police and the adjournment is asked only for the 
convenience of the police, the complainant cannot be ordered to bear the 
costs of the adjournment.®* If an adjournment takes place for which the 
complainant is solely to blame, then of course an order can be made that the 
complainant should pay any costs incurred by the accused because of the 
adjournment. 

13. Limitation for taking cognizance of certain offences 

The newely introduced Chapter XXVI of the Code of 1973 consists of 
Sections 467 to 473, prescribing various periods of limitation for launching a 
criminal prosecution and the court can now throw out a private complaint 
or a police report solely on the bar of limitation. The periods of limitation 
in these sections are prescribed having in view the gravity of the offences and 
other relevant factors. Section 468 lays down that except as otherwise provi¬ 
ded else where in the Code®*, no court shall take cognizance of an offence of 
the category specified in sub-section (2) after the expiry of the period of 
limitation. The period of limitation prescribed is six months if the offence 
is punishable with fine only, one year, if it is punishable with imprisonment 
for a term not exceeding one year and three years, if the offence is punisha¬ 
ble with imprisonment for a term exceeding one year but not exceeding three 
years.®’ 

Section 469 lays down as to when the period of limitation shall commence 
in relation to an offender. The limitation shall start running from the date 
of the offence, or where the commission of the offence was not known to the 
person aggrieved by the offence or to any police officer, the first day on which 
such offence came to the knowledge of such person or to any police officer, 
whichever is earlier; or where it is not known by whom the offence was 
committed, the first day on which the identity of the offender is known to 
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the person aggrieved by the offence or to the police officer making investiga¬ 
tion into the offence, whichever is earlier.®® In computing the period of 
limitation, the day from which such period is to be computed shall be 
excluded.®® 

Section 470 of the Code, enumerates the mode and manner of the compu¬ 
tation of the period of limitation. The time spent in another prosecution 
against the same offender by the same person shall be excluded but such 
exclusion shall only be possible if the pi osecution relates to the same facts 
and the prosecution is being done with due deligence and in good faith in a 
court which from defect of jurisdiction or other cause of a like nature, is 
unable to entertain it.’® Where the institution of prosecution in respect of 
an offence has been stayed by any injunction or order, then, in computing 
the period of limitation, the period of continuance of the injunction or the 
order, the day on which it was issued or made, and the day on which it was 
withdrawn, shall be excluded.’^ Where notice of prosecution for an offence 
has been given, or where under any law for the time being in force, the 
previous consent or sanction of the Government or any other authority is 
required for the Institution of any prosecution for an offence, then, in com¬ 
puting the period of limitation, the period of such notice or as the case may 
be, the time required for obtaining the consent or sanction shall both be 
excluded. In such cases the date on which the application was made and 
the date of the receipt of the order shall both be excluded.’® The period 
during which the offender has been absent from India or has avoided arrest 
by absconding or concealing himself is also liable to be excluded.’® 
Section 470 of the Code compares well with the provisions of Sections 12 to J5 
of the Limitation Act, 1963. Section 471 lays down that the date on which 
the court is closed shall be excluded for the purpose of computation. In 
cases of coniinuing oifciices, a fresh period of limitation shall begin to run at 
every moment of the time during which the offence continues. Section 473 
is the residuary clause laying down that notwithstanding anything contained 
in the foregoing provisions of this Chapter, the court may take cognizance of 
an offence after the expiry of the period of limitation provided therefor, if 
it is satisfied on the fads and in the circumstances of the case that the delay 
has been properly explained or that it is necessary in the interests of justice 
to do so. Where the Deputy Public Prosecutor posted the petition of appeal 
to the officer in charge of police district and the latter delivered it to the 
Magistrate's court and there was a slight delay of two days, it was held that 
this was a proper case in which the court should exercise discretion in favour 
of the prosecution.’® 
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By Act 12 of 1974 the provisions of the Chapter have been made in¬ 
applicable to economic offences under specified Acts with effect from April 1, 
1974, which is also the date of the commencement of the Code of 1973. 

The object and reasons for incorporating these sections are enumerated 
as follows by the authors of the Code of 1973. 

(1) As time passes the testimony of witnesses becomes weaker because 
of lapse of memory and evidence becomes uncertain with the result that the 
danger of error becomes greater. 

(2) For the purpose of place and repose, it is necessary that an offender 
should not be kept under continuous apprehension of imminent prosecution 
because with multifarious laws creating new offences many persons at some¬ 
time or the other commit some crime or the other. People would have no 
peace of mind if there is no period of limitation for petty offences. 

(3) The deterrent effect of punishment is impaired if prosecution is not 
launched before the offence has been wiped off the memory of persons 
concerned. 

(4) The sense of social retribution which is one of the purposes of 
criminal law loses its edge after the expiry of long period. 

(5) The period of limitation would put pressure on the organs of 
criminal prosecution to make every effort to ensure detection and punishment 
of the crime quickly. 

Under the repealed Code, no period of limitation was prescribed for 
launching a criminal prosecution and the court could not throw out a 
private complaint or a police report solely on the ground of delay, though 
inordinate delay might be a good ground for doubting the prosecution 
story. 

Since the passing of the Criminal Procedure Code, 1973, closely on the 
heels of Central Act no. 12 of 1974, the State of Maharashtra has also brought 
about an amendment to afford protection to some of the State Acts against the 
bar of limitation as prescribed by Chapter XXXVI. 


75. Maharashtra Act No. 24 of 1976, Section C {w.e.f. 15-9-1976). 



Chapter XVII 


Four things belong to a Judge— 
to hear courteously, 
to answer wisely, 
to consider soberly, and 
to decide impartially. 


— Soerat$s 


**ln forming a judgment lay your hearts void of foretaken opinion, else whatever 
is done or said will be measured by a wrong rule; like them who have the jaundice, to 
whom every thing appeareth yellow/* 

—Sir Phillop Sydnty 

JUDGMENT IN CRIMINAL GASES 


Definition 

The word, ‘‘Judgment’*' is not defined in the Code of Criminal Pro¬ 
cedure. Bui by a ‘Judgment' is meant, an order in a trial terminating in 
conviction or acquittal of the accused.^ A civil judgment has been de¬ 
fined in the Code of Civil Procedure as “A statement given by a judge on the 
grounds of a decree or order".^ In a decision of the Federal Court, C.J. 
Kania accepted the word ‘judgment' to signify the final order in a trial ter¬ 
minating in the conviction or the acquittal of the accused.® The same signi¬ 
ficance was attached to the word in a Madras case*, and by Justice S. M. 
Suleiman of the Federal High Court.® In Danial's ‘Chancery Practice', 
Volume I, the definition of Judgment is given as follows : 

“A judgement is a sentence or order of the court pronounced on 
hearing and understanding all the points in issue, and determining the 
right of all the parties to the cause or matter. 

It is either interlocutory or final." 

A more accurate definition was to be found in ‘Black on Judgment' 
where the author had said : 

“We may define a ‘Judgment' as the determination or sentence of 
the law pronounced by a competent Judge or court as the result of an 
action or proceeding instituted in such court affirming that upon the 
matters submitted for decision a legal duty or liability does or does not 
exist." 

In English courts the word “Judgment" is used in the same sense as a 
decree in the Civil Procedure Code and it means the declaration or final 
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determination of the rights of the parties in the matter brought before the 
court.* 

In a Lahore case’, Shadi Lai, J. observed : 

‘‘It is impossible to lay down any definite rule which would meet 
the requirements of all the cases, and the only thing which can be said 
is that in determining whether an order constitutes a judgment or not 
the court must take into consideration the nature of the order and its 
effect upon the civil proceeding in which it was made.^^ 

A comprehensive definition was attempted to be given by Hidayatullah, 
J. as below:® 

“A judgment means a decision in an action whether final, prelimi¬ 
nary or interlocutory, which decides either wholly or partially but con¬ 
clusively insofar as the court is concerned, the controversy which is 
the subject of the action. It does not include a decision which is on a 
matter of procedure, nor one which is ancillary to the action even 
though it may either imperil the ultimate decision or tend to make it 
effective. The decision need not be immediately executable per se but 
if left untouched must result inevitably without anything further, save 
the determination of consequential details, in a decree or decretal 
orders, that is to say an executive document directing something to be 
done or not to be done in relation to the facts of the controversy. 
The decision may itself order that thing to be done or not to be done 
or it may leave that over till after the ascertainment of some details but 
it must not be interlocutory having for its purpose the ascertainment 
of some matters or details prior to the determination of the whole or 
any part of the controversy,^^ 

The expression ‘judgment^ as used in clause (1) of Article 133 of the 
Constitution means a final declaration or determination of the rights of the 
parties, and does not include a judgment given by the Court in a consultative 
or advisory capacity. The jurisdiction of the High Court under Section 24(7) 
of the U. P. Agricultural Income Tax Act, 1948 is consultative and therefore 
the pronouncement of the High Court under Section 24(7) is not “a 
judgment.... in a civil proceeding^' within the meaning of clause (1) of 
Article 133 and no appeal lies to the Supreme Court under Article 133(1) 
from such a pronouncement of the High Court.® 

Judgment to be formally pronounced 

A judgment within the meaning of Sections 362 and 465, Criminal 
Procedure Code is the final decision of the Court intimated to the parties 
and to the world at large by formal “pronouncement" or “delivery" in 
open Court. It is a judicial act which must be performed in a judicial 
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way. Small irregularities in the manner of pronouncement or the mode of 
delivery do not rnatter but the substance of the thing must be there ; that 
can neither be blurred nor left to inference and conjecture nor can it be 
vague. All the rest—the manner in which it is to be recorded, the signing 
and the sealing, all the rules designed to secure certainty about its content 
and matter—can be cured; but not the hard core, namely the formal intima¬ 
tion of the decision and its contents formally declared in judicial way in 
open Court. 

The exact way in which this is done does not matter. In some Courts 
the judgment is delivered orally or read out, in some only the operative 
y>ortion is pronounced, in some the judgment is merely signed after giving 
notice to the parties and laying the draft on the table for a given number 
of days for inspection. It is evident that the decision which is so pronounced 
or intimated must be declaration of the mind of the Court as it is at the 
time of pronouncement. The mode or manner of delivery is not of the 
essence, except that it must be done in a judicial way in open Court. 
But however it is done, it must be an expression of the mind of the Court 
at the time of delivery. Because that is the first judicial act touching the 
judgment which the Court performs after the hearing. Everything else 
up till then is done out of Court and is not intended to be the operative 
act which sets all the consequences which follow on the judgment in motion. 
Judges may, and often do, discuss the matter among themselves and reach 
a tentative conclusion. That is not their judgment. They may write and 
exchange drafts. Those are not the judgments either however heavily 
and often they may have been signed. The final operative act is that 
which is formally declared in open Court with the intention of making 
it the operative decision of the Court. That is what constitutes the 
'•judgment^\^® 

Judgment to be signed and pronounced in presence of accused 

Both under the Anglo-Saxon Criminal Jurisprudence and under Sections 
366 and 367 of Criminal Procedure Code (Act V of 1898), no one can be 
tried or sentenced in absentia (except in petty cases and when represented by 
a pleader) and secondly the judgment must be pronounced in open Court 
and signed and dated then and there. If these formalities are not strictly 
complied with, the conviction and sentence cannot be sustained and they 
become illegal and there is no question of any irregularity being cured because 
it is almost impossible that no prejudice will be caused to the accused. This 
irregularity will amount to an illegality, vitiating the conviction and sentence^^. 
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Judgment and order 

In legal language as well as with regard to the rights of the parties there 
is a well-known distinction between a ‘judgment' and an ‘order' even though 
every order may be enforced in the same manner as a judgment. A 
judgment obtained in an action by which a previcuisly existing liability of 
the defendant to the plaintiff is ascertained or established may be called a 
final judgment. 

To constitute an order, a final judgment, nothing more is necessary and 
that there should be a proper litis contestatio and a final adjudication between 
the parties to it on the merits. 

An interlocutory judgment is one which determines some preliminary 
or subordinate point or plea or settles some step, question of default arising 
in the progress of the cause, but does not adjudicate the ultimate rights of 
the parties or finally put the case out of Court. 

Death of Judge after delivering judgment in open Court 

Where a High Court Judge heard the arguments in an application made 
under Section 561-A, (Section 582 Cri P C 1973), Code of Criminal Proce¬ 
dure and after a full hearing dictated a judgment rejecting the application 
but subsequently died before signing the transcript of the judgment held, that 
the judgment delivered in open Court by the deceased Judge was a valid 
judgment notwithstanding the fact that it had not been signed or initialled by 
him.^^ 

A division bench of the Supreme Court held in the csl^c Surendra Siiigli^^y 
that a ‘judgment' could not be ‘validly delivered' after the death of one of 
the two judges who heard the case. But in that case judgment had not been 
formally delivered. Mr. Justice Vivian Bose who delivered the judgment of 
the bench said, “It follows that the judge who‘delivers'the judgment, or 
causes it to be delivered by a brother judge, must be in existence as a 
member of the Court at the moment of delivery so that he can, if necessary, 
stop delivery and say that he has changed his mind. There is no need for 
him to be physically present in the Court, but he must be in existence as 
a member of the Court and be in a position to stop delivery and effect an 
alteration, should there be any last-minute change of mind on his part." 

Distinction between motive, intention and knowledge 

In judging a case distinction must be made between motive, intention and 
knowledge. Motive is something which prompts a man to form an intention 
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and knowledge is an awareness of the consequences of the act. In many cases 
intention and knowledge merge into each other and mean the same thing 
more or less and intention can be presumed from knowledge. The demarcat¬ 
ing line between knowledge and intention is no doubt thin but it is not difficult 
in perceive tliat they connote different things.^® 

A judgment is thus the expression of the opinion of the Judge or Magis¬ 
trate arrived at after due consideration of the evidence and arguments, if any, 
advanced before him.^^ 

Commencement 

A judgment in a criminal trial should usually commence with the state¬ 
ment of the facts in respect of which the accused is charged. The motive or 
the connected circumstances, unless very material should not usually be given 
in the beginning.^® The evidence and the offence, for which the accused is 
tried and whether the basis of the prosecution was a private complaint or a 
police report, should of course be mentioned in the beginning. The facts 
which give rise to the prosecution should be given in brief but the statement 
should not be so sketchy as not to give a coherent and readable story. Simi¬ 
larly, the plea oi the accus(?d ‘guilty^ or ‘not guilty' and in case of the latter, 
a l)rief statement to indicate the defence, should be given. It must be borne 
in mind that the narration of the facts should be precise and concise. The 
Civil Justice Committee in its report remarked : 

“In one particular a reform can be affected immediately. The rule 
requiring a judgment to contain a statement of the case is misunderstood 
in many Courts. All that it requires is that the case should be stated in a 
few words so as to bring out its nature. The details of contest are found 
in the issues. But the tendency in places is to be over elaborate." 

Since no issues are framed in criminal cases, facts may be given in slightly 
larger detail than in civil actions without losing conciseness and precision. 

Statement of facts 

The statement of the facts of a case is not only an integral part of the 
judgment but is also important to show whether the Judge or the Magistrate 
has grasped the full facts of the case or not. Unless the presiding officer has 
a full grasp of the facts involved, it is difficult for him to intelligently follow 
the evidence and distinguish the admissible from the inadmissible evidence. 
With this end in view, the law requires that in the trial for grave indict¬ 
ments and serious offences, the Prosecutor should give an opening address.^® 

The facts should be stated in a simple and unexaggerated form. The 
style in which such facts are to be stated, may differ. The Civil Justice 
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Commitlee itself pointed out, “No exact instruction can be given as to how 
a judgment should be prepared. The judge^s individuality must be given free 
scope/^ 

After stating the facts, issues are framed in civil cases and though it is 
not necessary to frame questions or lay down the points for determination in 
the judgment of a criminal case, the Judge or the Magistrate may lay 
down the points for determination or merely mentally fix the points which he 
is to determine on the evidence and circumstances of the case. Such points 
should be set forth in a manner which would at once clearly show the 
material dispute, if there are two or more parties to the case, or the liability 
or otherwise of the accused, for the offence charged. 

Reasons for the decision 

In criminal cases as in civil cases, the Court is bound to record its reasons 
for its findings,and the absence of reasons in a judgment is liable to vitiate 
the trial. The reasons arc to be set forth in a manner which would enable the 
appellate Court to judge of the sufficiency or otherwise of the material before 
the trial Court, to support a conviction the decision should be based on the 
evidence in the case and not raejrely on theories, speculations or probabilities. 
The Judge or the Magistrate should, therefore, set out the evidence on which 
he bases his conclusions in the judgment.*^ In coming to a conclusion, the 
JudgiJ or the Magistrate should always bear in mind that as a rule, it is for the 
prosecution to prove its case and not for the accused to prove his inno¬ 
cence.** 

The third requirement laid down in Section 367, viz., the reasons 
for the decision, is an important ingredient of a judgment. Compliance 
with law in this regard should not be merely formal but substantial and 
real. Where the statement of reasons turns out to be a mere hollow preten¬ 
sion of a baseless claim of application of mind by the Court, the judgment is 
robbed of one of its most essential ingredients and forfeits its claim to be ter¬ 
med a judgment in the eye of law. 

Where the reasons given by the trial Court are such as cannot bo suppor¬ 
ted by the evidence on record, they are not reasons for the decision, but 
reasons against the decision. To constitute a legal appreciation of evidence, 
the judgment should be such as to indicate that the Court has applied its 
mind to it. 

The mere ipse dixit of the Court to the effect that a case is full of impro¬ 
babilities or contradictions is not enough unless it is backed by reasons. The 
improbability of a case or its contradictory nature is merely a conclusion 
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from certain specific set of facts and unless these facts are disclosed the rea¬ 
sons for judgment must be considered to be wanting.®* 

To be complete by itself 

The judgment should be a complete self-contained document so that the 
appellate Court may have no difficulty, if so inclined, in dismissing the 
appeal summarily after perusing the judgment alone without referring to the 
record of the case. Neither should a further explanation to supplement it be 
necessary by the Judge or the Magistrate.®* 

The finding of the Judge must be based on the evidence before him and 
in coming to his conclusions, the Judge must take into consideration the entire 
evidence. The prosecution as also the defence evidence ought to be weighed, 
to arrive at the truth. The tendency to base judgments in criminal trials, on 
the rule of the burden of proof contained in Section 105 of the Evidence Act 
was deprecated by Mustaq Ahmad, J. in the case of Chatrapal Singh v. 

It was a mere rule of guidance which did not abrogate the primary 
rule contained in Section 102 of the Act. It was in no sense restrictive of the 
scope of inquiry, which Courts in criminal trials must traverse in coming to 
final conclusions.®* 

A judgment, however, is not to be merely a resume of the evidence in 
the case nor is necessary for the judge to discuss the entire evidence in the case 
with minute details in his judgment.®’ On the other hand, the Judge may select 
the important evidence in the case and deal with the same without burdening 
the judgment with irrelevant matter. The necessary evidence to ascertain 
the facts of the case, the importance of and the value attached to the several 
witnesses and the reasoning based on the evidence on which the Judge found 
his decision and his sentence, must be given.®® A careful analysis and appra¬ 
isement of the evidence by the Judge is absolutely essential and the Judge 
should do more than merely collect the statements of witnesses in his judg¬ 
ment.®® 

Simplicity to be aimed at 

The facts involved in cases are of infinite variety and in applying the law 
to the facts of a case, simplicity should as far as possible be aimed at. The 
Judge should first arrive at conclusions as to the facts or findings of facts, be¬ 
fore applying the law to them by persistent order of thought. The judicial 
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27. Jiiendra Nath Gupta v. Emperor, AIR 
1937 Cal 99; Jhahwala v. Emperor, 
AIR 1933 All 690 ; ILR .55 All 1040. 

28. N. Than v. The King, AIR 1939 Rang 
263. 

29. Ramhit v. Emp., AIR 1934 All 776: 35 
Crl LJ 919. 
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mind must be free from all ‘pre-possessions and obsessions^ while dealing with 
the facts of a case and should take a balanced view keeping all the circums¬ 
tances in consideration. While dealing with reported rases, the law should 
be taken as far as possible from cases which are on all fours with the one 
dealt with. Cases which are distinguishable should not bo indiscriminately 
cited or applied, it is the bounden duty of the subordinate Courts to 
implicitly follow the decisions of the higher Court and the subordinate officer 
cannot assume to himst If, the powers of an appellate Court, however brilliant 
or well-trained, wdiere tlie decision of the higher Court is binding on him, 
even if all the necessary reasons are not given in such decision.^** 

The judgment should be clear, reasoned and well balanced but firm and 
rigid and not illogical, imaginative or perverse. A judgment which abandons 
solid facts for justification or makes artificial presumptions becomes illogical 
and perverse. Irresolution and overreflection, also sometimes cause indecision 
and hesitation. 

Length or volume of judgment 

It is difficult to precisely define the volume of a judgment as it is bound 
to vary with the facts or law involved in a case. The aim of the Judge 
should be to convo^y his ideas in a minimum of words, to avoid verbosity, re¬ 
petition and prolixity. A bulky judgment may be full of unessentials and 
may leave the material points untouched or it may unnecessarily repeat the 
same points. A lengthy judgment is not necessarily a sound judgment. 

On the other hand though brevity is a virtue when combined with cla¬ 
rity of thought, it becomes a vice if such brevity leads to confusion. Where 
the judgment is so sketchy or laconic that it amounts only to a final pronoun¬ 
cement without giving the facts of the case, the points for decision, and the 
decision thereon with reasons, it deservedly draws sharp comments from 
appellate Courts. Such judgments should be limited to summary trials only. 

Lord Macmillan a famous English Judge in his memoirs,®^ makes the fol¬ 
lowing interesting revelation ; 

‘‘I never dictated my judgments. When I had made up my mind 
on the question involved I wrote out a basis, a rough draft in which I 
made sure that all the points were included and then I made a fair copy 
in which I arranged the sequence of the argument, cut out super¬ 
fluities, and tried to improve the writing^'. 

We think that if Lord Mac millan^s practice is followed it will result 
in shorter and better judgments. 

Its style and language 

The judgment should exhibit mastery of the subject dealt with by the 

30. K.E, V. Deni, ILR 28 All 62. after his dc^th in September, 1952. 

3L A Man of Law’s Talb, published 
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Judge. It should avoid the defects of exaggerations, colloquicalism or vul¬ 
garism. The Judge should aim at a perfect comprehension of the facts 
and the law involved, followed by a proper appreciation and application of 
the principles laid down above to arrive at a proper judgment. 

The language used should be simple and direct and care should be 
taken to avoid i»s meaning being mistaken. Long and »:ompiex words should, 
as far as possible, b» ‘^scliewed. But «at the same time appropriate words to 
convey the proper sense should be used. 

Some common defects in judgments 

A judgment to be proper should contain all the requisite particulars as 
desired by Sections 353 and 354 of the Code of Criminal Procedurt*, 1973 
have been disrussed earlier. Judgments become defective or jitc vitiated 
due to— 

(a) errors in appreciation of facts ; 

(b) errors in appreciating the law on the point; and 

(c) errors in applying the law to the facts of the case. 

The errors in the appreciation of facts prinuirilv arise when inconsistent, 
irreconcilable or contradictory versions of a certain faet are given fitlier by 
the same p(*rson or by different persons. The s^irne witness mav give one 
version in his sta'einent before the coinmitiing magistrate and may materially 
vary it in his statement in the Court of Session, or may give an entirely con¬ 
tradictory version if he has turned hostile. Usually, the versions of the occur¬ 
rence given by th^‘ prosecution and d. fence witnesses are ineconcilable and it 
is for the judge to distill out the truth from such varying statements. It is very 
unsafe convict a person only on the evidence of witnesses wlio gave one 
version before the committing magistrate and quite another version before the 
Sessions Court, unle.ss there is other reliable evidence to support the case for 
the prosecution,^® So retimes, the witnesses are verbose or irrelevant and the 
Judge has to thrash out the grain of substance relating to the particular event 
from the masses of chaff with which it is surrounded and sift, test and 
appraise the truth from such versions after proper thinking and consideration. 

The errors in the appreciation of law applicable to the facts of the 
case, commonly arise in the Judge or the Magistrate not having a proper legal 
background, or on improper reliance on commentaries or reported cases. 
The law is a vast subject and a Magistrate or a Judge is not expected to carry 
all the law that he requires for his work in his head, but he is expected to 
have at least this much knowledge as to be able to know where he can find 
the law applicable to the case. He must search out the necessary statutory 
or general case-law, applicable to the case and then properly apply it. 


32. Dr. S. S. Nehru: Judgments and 
How TO Write Them. 


33. In re Mourga Gotmdan, ILR 1950 Mad 
85. 
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Usual requirements of the judgment of a Magistrate 

The Magistrate should keep in mind that his judgment should contain 
(t) point or points for decision, (u) the decision thereon, and (m) the reasons 
for the decision as required by the Code. The judgment should be divided into 
paragraphs for the sake of clarity and the introductory paragraph should 
contain the name of the accused by whom charg(‘d or complained against, the 
name of the offence and the time and place when alleged to have been com¬ 
mitted. In offences relating to immovable property, description of such 
property with a plan if necessary. The prosecution story may then be briefly 
related and the evidtmee of the witnesses examined for the prosecution, be 
dealt with. If the prosecution story relates to several incidents, or is along one, 
it may be split up and each incident discussed in separate paragraphs. Simi¬ 
larly, where there are several accused persons, it is desirable that the evidence 
against each accused be separately summarised. While discussing the evi¬ 
dence of the prosecution witnesses, the remarks as to their interest or relation¬ 
ship with any party, corroboration or contradiction of any part of their 
testimony as also the remarks as to their demeanour may be noted. 

After discussing the evidence of the prosecution witnesses, the plea of the 
accusc'd and his explanation is to be taken up. The evidence of the defence 
witnesses, if any, an* [noduced, is to be similarly discussed to see if they make 
the prosecution story untenable and after such remarks, if any, the Magis¬ 
trate is to record his finding and sentence. He has to specify the oflence of 
which and the section under which the accused is convicted and the punish¬ 
ment to which he is sentenced, The judgment should be dated and signed 
by the Presiding Oflicer in open Court at the time of pronouncing it. 

The judgment must be complete by itself but it need not be a resume of 
the evidence or collection of statements of the witnesses. On the other hand 
an appraisement of that evidence after a careful analysis is all that is expected. 
The facts should be set in their proper order and in logical arrangc*ment, the 
paragraphs in which they are stated should not be too long so as to confuse 
the reader. Where documents and their interpretation are material, proper 
care should be devoted to the discussion of their contents and the same remarks 
apply to the mat(‘rial objects, if any exhibited in the case, as also to the injuries 
caused to any person and (he medical evidence. The defence evidence unless 
material to the point at issue should not be discussed at length. The finding 
in case of several accused persons should be clear and definite against each 
and a normal standard of punishment for various offences should usually be 
adopted. If a wide deviation from such standard is made, such as in the case 
of lenient or deterrent punishment, the reasons must be given in brief for 
such deviation. 

In writing judgment of summons and warrant-cases, there is little diffe¬ 
rence except that in a summons-case, the allegation of the complainant and 
the plea of the accused should come at the beginning in the judgment, where- 



358 CRIMINAL TRIAL AND JUDGMENT [ChAP. 

as in warrant-cases the plea and statement of the accused may be taken up 
after the discussion of the prosecution evidence. 

Errors in appreciation of evidence and law render a judgment erratic. 
Intrusion of emotive experiences of a judge-like past experiences, hunches 
and social, political, religious and racial beliefs, values and attitudes, besides 
biases and prejudices and idiocyneracies of all kinds, make what is called an 
emotional judgment. An unsteady balance speaks of cobwebs of indecision 
in which tin* Judge is caught and this, in turn, reflects a sort of see-saw battle 
witliin the decision maker and let us call it a see-saw judgment. Excessive 
emotionalism leads to a perverse judgment, with overly subjective involve¬ 
ment of the Judge in the material before him. Then we have the defects of 
prolixity, verbosity and repetition and also loo much brevity, which has the 
potential of sketchy superficiality or laconic rnismodelling. Still another 
variety of bad judgments is an under-developed or over-developed lopsidedness, 
introduced by considerations having no relevance to the controversy. All 
this has to be avoided as also ignorance, carelessness, too much elegance, 
barbarism to, and compression of, facts. 

If we were to tentatively lay down steps for judgment writing and 
decision making, they would somewhat resemble the following stages : 

(1) Collect the facts. 

(2) Time-sequence the facts. 

(3) Sift the facts from opinions. 

(4) Marshall the facts. 

(5) What is the problem—the points of dispute oi the central theme or 
the pivotal and focal bone of contention. 

(6) What are the olinir associated problems or the side issues of the main 
controversy. 

(7) What are the causes giving rise to the main problem and the other 
associated problems. Marshall the relevant facts with reference to 
each of such problem. Where the facts refer to one or more pro¬ 
blems in a sort of overlapping and inter-clustered manner, all such 
problems or issues may be dealt with together. 

(8) What are the various alternatives available to sort out the central 
problem and the other co-related problems. 

(9) Weigh each alternative as objectively and dispassionately as possible 

with reference to the material on record. 

(10) What has happend before? Precedents should be discovered and 
applied. 

(11) Find out the best alternative. 

(12) After the foregoing churning of mind, design the judgment and 
finally implement the design. 
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To sum up, the judgment should be brief and precise, the discrepancies 
in the evidence, unless very material, need not be discussed at length. A 
lengthy Judgment is not necessarily a sound judgment but it must be kept in 
mind that brevity is a virtue when combined with clarity of thinking, it be¬ 
comes a vice if the judgment is laconic or sketchy. A judicial style, avoiding 
exaggeration and extreme expression or vulgarity should be cultivated. 



Chapter XVIII 

*'Ex lota materia emerget resolutio*^ 

[Let decision be passed after looking into the whole case] 

JUDGMENTS OF TRIAL COURTS 

L«gal requirements 

The judgment of a trial Court should contain the point or points for 
determination, the decision thereon and the reasons for the decision.^ It shall 
specify the offence of which, and the section of tlie Indian Penal Code or 
other law, under whicli the accused is convicted and the punishment to 
which he is sentenced.^ 

When the conviction is under the Indian Penal Code and it is doubtful 
under which of two sections, or under which of two parts of the same section, 
of that Code the offence falls, the Court shall distinctly express the same, 
and pass judgment in the alternative.® 

If it be a judgment of acquittal, it shall state the offence of which the 
accused is acquitted and direct that he be set at liberty.* 

When the conviction is for an offence punishable with death or in the 
alternative, with impj isonment for life or imprisonment for a term of years, the 
judgment shall slate the reasons for the sentence awarded, and in the case of 
sentence of death, the special reasons for such sentence.® When the con¬ 
viction is for an offence punishable with imprisonment for a term of one year 
or more, but the court imposes a sentence of imprisonment for a terra of less 
than three months, it shall record its reasons for awarding such sentence, 
unless the sentence is one of imprisonment till the rising of the Court or unless 
the case was tried summarily under the provisions of this Code.® When any 
person is sentenced to death, the sentence shall direct that he be hanged 
by the neck till he is dead,’ and the proceedings are to be submitted to the 
High Court and the sentence shall not be executed unless it is confirmed by 
the High Court. 

The unmistakable shift in the legislative emphasis is that life imprison¬ 
ment for murder is the rule and capital sentence the exception to be resorted 
to for reasons to be stated.® 


1. Sec. 354, sub-section (1), sub-clause (6), 
Cri P C. 

2. Sec. 354, sub-section (1), sub-clause (c), 
ibid, 

3. Sec. 354, sub-section (2), ibid, 

4. Sec. 354, sub-section (1), sub-clause {d). 


ibid, 

5. See. 354, sub-section (3). 

6. Sec. 354, sub-section (4). 

7. Sec. 354, sub-section (5). 

8. (1974) 4 SCO 443: 1974 SCC (Cri) 

(479). 
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The court should after recording an order of conviction first determine 
the proper sentence to be passed. The sentence must be proportionate to the 
nature of the offence and the sentence including of fine must not be unduly 
excessive. In fact the primary object of imposing of fine is not to ensure 
that the offender will undergo the sentence in default of payment of fine but 
to see that the fine is realised which can happen only when circumstances of 
the case, including the means of the offender are taken into consideration. 
It is always necessary to consider in the first instance whether the scntimce of 
fine is at all called for, particularly when the offender is sentenced to dealli 
or life imprisonment.-^ 

An order under Section 117, or sub-section (2) of Section 138 and every 
final order under Section 125, Section 145 or Section 147 shall be d(^emed to 
be a judgment.^® 

The word ‘judgment^ has not been defined in the Code of Criminal 
Procedure. It may, however be inferred from the wordings of Sections 353 
and 354, Gri. P.G. that the word, judgment means a decision in a trial which 
decides a case finally so far as the Court trying the case* is concerned and 
terminating either in conviction or acquittal of the accused. 

An order of discharge is not a final order and is therefore not a judg- 
ment.^2 

An exception to the general rule has been laid down in case of 
Metropolitan Magistrates. Genenilly judicial orders must be self-speaking 
orders containing facts of a case, points for determination, the decision of 
such points and the reasons for the decision, but a Metropolitan Magistrate, 
instead of recording a judgment is only required to record the following 
particulars : 

(fl) the serial number of the case; 

{b) the date of the cominissioti of the offence ; 

{c) the name of the complainant (if any) ; 

{d) the name of the accused person, and his parentage and residence ; 
(e) the offence complained of or proved ; 

(/) the plea of the accused and his examination if any ; 

(g) the final order ; 

(A) the date of such order ; 

(i) in all cases in which an appeal lies from the final order either 

9. (1977) 2 see 634: 1977 See (Cri) 242 (272); Emp. v. MaAes^warg, ILR 

(397). 31 Mad 543 (FB): AIR 1924 Cal 96. 

10. Sec. 354, sub-section (6), ibid, 12. In re NagappOt 1 Cri LJ 969. 

11. Qj, E. V. Hargovind Singh, ILR 14 All 
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under Section 373 or under sub-section (3) of Section 374, a brief 
statement of the reasons for the decision.^® 

Contents of judgment 

A judgment must be a self-contained document and nothing material 
should be left out. It should contain sufficient particulars to enable a Court 
of appeal to know what facts were found and how. It must also show that 
the Court had considered the evidence and where it was a case of conviction 
that the facts proved to the satisfaction of the Court brought the offence 
home to the accused person who was convicted.^^ 

The object of the rule embodied in Sections 353 and 354, Cri. P. C. is to 
ensure that a criminal Court should consider a case before it, in all its bear¬ 
ings and should on such bearings arrive at definite conclusion after 
considering the evidence in the case. A judgment should specifically set 
forth facts and orders necessary to give authority to the Court in the parti¬ 
cular case. It should not be unnecessarily large and verbose^* but should 
be written in a way that an appeal against it could be summarily dismissed 
on a perusal of the judgment alone. 

It is undesirable to make a document prepared by a party part of a 
judgment unless the document has been checked and found to be correct by 
the Court itself.^’ A judgment once delivered cannot be supplemented by 
a magistrate by means of an explanation to a higher Court.When a case 
is forwarded to a higher Court under Section 325, Cri. P. C. that Court must 
write an independent judgment and cannot merely adopt the opinion of a 
Magistrate by whom the case was forwarded.^® 

In the case of two separate trials, separate judgment must be recorded. 
If the two cases are closely connected together the court may write a detailed 
judgment containing a complete recital of the facts in the more important 
of the two cases and it may not be objectionable to refer to such recitals in 
the separate judgment recorded in the less important case. But the Court 
should always be careful to see that evidence which is only admissible in one 
of the two cases, is not referred to or pul forward as a reason for an acquittal 
or conviction in the other case in which it is not relevant.*® 

A. Points for ditermination ,—A judgment which does not set forth the 
points for determination is defective. All criminal Courts must strictly 
observe the provisions of Section 354, sub-section (1), clause {b) which 
declares that the judgment must contain the points for determination, 
the decision thereon and the reasons for the decision,*^ An accused 


13. Src. 355, Cri P. C. 1973. 

14. a, E, V. Bandiv Bhat, ILR 19 All 509 
(FB). 

15. J\farain v. Emp , ILR 5(j Mad 231. 

16. AT. N, Baju v. O. 1899-1900 LBR 
626. 

17. Qasim Alt v. Emp., ILR 47 Cal 154. 

18. A. C. Dasv, Municipal Inspector, ILR 


25 Cal 625. 

19. Thakur Singh w. Emp,, AIR 1919 Pat 
290. 

20. BholaNath v. Emp., AIR 1920 All 
79; T. Nandan v. Emp., AIR 1927 
Mad 56. 

21. Cal GR & Cir36 Bom (HC) CT 
Cir 38. 
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person is entitled to have an independent judgment of the trial Court 
and such judgment must be prepared in accordance with and containing 
the requirements of Section 354, otherwise it is no judgment at all. Thus 
where under the Code of 1898 a Second Class Magistrate being of the 
opinion that a severer punishment, than what he was authorised to 
award, was necessary in the case of an accused, forwarded the case to the 
Sub-Divisional Magistrate after recording his opinion and the latter convicted 
the accused but merely wrote in his judgment: “I agree with the finding 
arrived at by the learned trying magistrate and convict all the accused for 
unlawful assembly as stated in the charge^\ It was held that it was not a 
judgment at all. 22 Similarly where a Sessions Judge convicted an accused 
without stating the facts of the case or the points of determination or even the 
section under which the accused was convicted the judgment was set aside.*^ 

In a case of mischief, the question of legal title to the property is one of 
the points for determination and it is the duty of the Court to determine 
what was the intention of the accused and whether he wets not acting in a 
bona fide claim of assertion of title. 

In a case of dacoity, the Judge should give a general outline of the case, 
the course of the investigation and the arrest of the various accused and then 
the case for and against each accused should be dealt with, together with the 
conclusion arrived at by the Judge. In a case of unlawful assembly and 
riot, the judgment should contain as one of the points for determination, a 
statement of the existence of the elements constituting unlawful assembly^® 
and where several alternative objects of that unlawful assembly are alleged in 
tlje charge, it is the duty of the Judge to determine which of the common 
objects is made out.^’ In a charge of theft the dishonest intention of the 
accused, especially if a bona fide claim is set up in defence, is a point for deier- 
mination.^® 

B, The decision thereon .—Though the rules of evidence are the same in 
civil and criminal proceedings, there is a marked difference between the 
effect and the appreciation of evidence between the two kinds of cases.. In 
civil cases a mere preponderance of probability or greater probative value is 
sufficient to warrant a conclusion but in criminal cases there should be such 
a moral certainty as convinces the mind of the tribunal beyond the possibility 
of doubt or suspicion.^® It is a cardinal principle that it is the primary duty 
of the prosecution to admit the guilt of tlie accused to the satisfaction of 


22. Thakur Singh v. Emp., 20 Cri LJ 444. 

23. Ektar Khan v. Emp., 9 CWN 23. 

24. Emp V. Budh Singh, ILR All 101. 

25. N. G. A. Mu V. Emp., 2 Bur LJ 191. 

26. Ram Lai v. Haricharan, ILR 37 Cal 
194. 

27. Maharuddin v. Emp., ILR 35 Cal 718 : 


ILR 37 Cal 158. 

28. Ram Lai v. Hari Charan, ILR 37 Cal 
194. 

29. Lachchin Singh v. Emp., AIR 1917 Pat 
113; Ram Dayalv. Emp., AIR 1929 
Nag 113. 
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tlie Judge and thejury.*^ It is certainly not the province or duty of the 
accused, to establish his own innocence.®^ 

The gravest suspicion against the accused is insufficient, nor is a moral 
conviction of guilt, unless based on substantial facts sufficient for conviction. 
The prosecution must establish the case against the accused by positive affir¬ 
mative evidence of his guilt and suspicion, howsoever grave, cannot take the 
place of proof.** 

The falsity of llie defence set up*^ or the absence of explanation on the 
part of the accused** does not discharge the onus cast on the prosecution. 
Thus, if two p'.irsons are seen together and afterwards, one of them is found 
to have been murdered, no onus rests on the survivor to explain how the 
deceased met with his death*® but when a prima facie case is made out, the 
presumption of innocence is displaced and force of suspicious circumstances 
is c.ijgnicnted whdi the i tcusid oflVis no explanation.*^ Where the prosecu¬ 
tion has discharged its onus, then only is duty cast upon the accused to 
explain himself.** 

The prosecution should not only prove guilt of the accused beyond pos¬ 
sibility of doubt but it should also prove it strictly in accordance with law.*® 
Thus a Judge should jiot act upon statements and matter not made evidence 
on record and should not make enquiry after the case is closed In the 
decision of a case, tlic Judge ought not to allow himself to be influenced by 
proceedings which have taken place before him in another trial*^ or in any 
connected case or proceedings before him.®* Before a Presiding Officer, whe¬ 
ther a Judge or a Magistrate, records coavicrion, he should satisfy himself not 
only that the facts constituting an offence had been established but also that 
the proof of admitted facts do not bring the case within any of the exceptions 
which take the case out of the perview of the offence,®* specially in those 
cases where the accused specifically raised such a plea.®® 


30. T, N, Das v. Emp , TLR 50 Cal 136 ; 
Emp, V Eameshwar Dirty AIR 1933 
Oudh 372. 

31. N. K, Chatterji v. Emp,^ AIR 1933 
Cal 532; R, S. Sahaiv. Emp., 1920 
Pat 553. 

32. Gulzar Shah Faqirv. Emp., AIR 1918 
Nas? 123 : 19 53 Oudh 372. 

33. Mst. Gajrani V. Emp., AIR 1933 All 
394: 1934 LaU 693: ILR 8 Luck 
301 : AIR 1929 Pat 112. 

34. T. Miira v. Emperor, AIR 1933 Cal 
603; Abdul Aziz v. Emp., AIR 1916 
All 63: 1933 Lab 946. 

35. Umed Singh v. Emperor, ILR 46 All 
64 : 95 Cri LJ 327 : 38 Cri LJ 411 ; 
Hiir Dayal v. Emperor, ILR 8 Luck 
397. 

36. liar Dayal v. Emperor, 38 Cri LJ 4U. 

37. Bukshan v. Emperor, 27 Cri LJ 1265. 


38. I Cri LJ 497. 

39. Dhannuv. KE, AIR 1921 Pat 406; 
Bishambhar pfath v. Empeinr, AIR 1925 
Avadh 676: 33 Cri LJ 677. 

40. Chiranji Lai v. Emperor, ILR 9 Lah 
537 : G Cri LJ 815 : 34 Cri IJ 36: 20 
Cri LJ 212 ; Gulam AH v. Emp., AIR 
Bom 412. 

41. S. N. Singh V. J.N. Ghosh ILR 53 Cal 
471 ; Emperor v. Kandhya, AIR 1930 
All 481; 29 Cri LJ 734. 

42. Sheo Karan v. Emperor, 29 Cri LJ 734 : 
1885 AWN 28. 

43. Mohammad Ghul v. Fazal Karim, ILR 
56 Cal 1013:31 Cri LJ 369. 

44. Farman v. Emperor, ILR 5 Pat 520; 
ILR 2 Rang 558 : 29 Cri LJ pages 
334, 838; AIR 1947 Lah 244: AIR 
1946 Nag 312, 
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(C) Reasons for the decision.—To give reasons for the decision arrived at, 
it is necessary to demonstrate that justice is done. Charges have to be speci¬ 
fied and that the Judge had applied his mind to the facts and arguments of 
the case before coming to his decision.^® Judgment ought to set out what 
the evidence in the case is and not merely the conclusifuis of the Judge. 

Though a careful analysis and appraisement of the I'vidence is absolutely 
essential, a judgment is not required to be a resume or reproduction of the 
evidence on record. The Judge or the Magistrate should select such impor¬ 
tant evidence as he considers necessary to support a decision on the material 
points arising for consideration.^’ The judgment must contain the reasoning 
based on the evidence, on which the Judge or Magistrate founds his decision.^® 

The Magistrate should, ordinarily, first discuss the prosecution evidence and 
come to an independent finding as to the truth or falsity of the prosecution story. 
He should then examine the statement of the accused and the defence evidence 
adduced, if any, and criticise it in the light of the c.ircurn^tancos brought on 
record. After having the evidence on both sides he should fonnuiaU' his con¬ 
clusions as to the guilt of the accused.^® Where there are sevt^ral accus¬ 
ed persons the evidence against each should be carefully and separately analys¬ 
ed and the Court should arrive at an independent conclusion rt'garding each 
accused.®® The Judge or the Magistrate must bear in mind that it is Air opinion 
and his conclusions which are required to be embodied in ihe judgment and 
the opinion of any third party, howsoever, high placed he may l)e, is imma¬ 
terial and a reference to the opinion of the Public Prosecutor or the Advocate- 
General in the judgment is irrelevant.®^ 

The standard of proof 

The standard of proof required in criminal cases does not vary with the 
enormity of the crime or magnitude of the offence.®* It is, however, prudent 
to observe the rule that the fouler the crime, the clearer or plainer ought to 
be its proof.®® 

Absolute certainty amounting to a demonstration of guilt can be seldom 
had, except in a very small number of cases where the accused is caught red- 
handed or in the act. In a majority of cases it must only be judged, wl:iether 
in the circumstances of that particular case the degree of probability is so high 
as to justify one in regarding it as a certainty, or in other words the guilt of 
the accused must be so probable that a prudent man ought to act upon the 


45. Mahraj Bux v. Rex, 5 DLR All 65 
Cri TJ—18. 

46. Panchu Sheikh v. Emperor, AIR 1943 
Cal 612: 45 Cri LJ 1970. 

47. Ramahit v. Emp., AIR 1934 All 776. 

48. AT. Than v. The King, AIR 1939 Rang 
263; Jhabwale v. Emp., ILR 55 All 
1040. 

49. GhulamNahiv. Emp., AIR 1938 Lah 


850. 

50. AIR 1949 Mad 22; Banshidhar v. 
Emp., ILR 1939 All 865. 

51. H. Crawford, ILR 42 Bom 400. 

52. LakhanSahuv. Emperor, ILR 21 Pat 
865: ILR 55 All 639; Ash-af Alt v. 
Emperor, 19 Cii LJ 81 r 34 Cri'LJ 808. 

53. Raghunandan v. Emperor, AIR 1920 
Pat 616. 
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suj)position that he is guilty.®* Where prosecution evidence is trustworthy, 
lack of motive for the crime,®® or minor and immaterial discrepancies in evi¬ 
dence do not matter.®® Minor discrepancies would be found in statements 
of honest w'itnessos.®’ In cases based on circumstantial evidence, such evidence 
sliould be so strong as to point out very clearly to the guilt of the accused.®® 
It is of utmost importance in such cases that in order to justify an inference 
of guilt, the inculpatory facts sliould be incompatible with innocence of the 
accused and incapable of explanation upon any other reasonable hypothesis 
than that of guilt.®® Where two constructions are equally possible from the 
action of the accused, one criminal and the other honest, the Court should 
not assume that it was criminal.®® 

Judgment—How to be written and pronounced 

A judgment must be written by the Presiding Officer of the Court or 
bum the dictation of such Presiding Officer and where it is not written by 
the Piesiding Offictr in his own hand, every page of such judgment sliall 
be signed by him.*^ It must be in the language of the Court. The judg¬ 
ment shall be dated and signed by the Presiding Officer in open court at 
the time of pronouncing it. 

The judgment in every trial in any criminal court of original jurisdiction 
shall bo pronounced in open court by the presiding officer immediately 
after the termination of the trial or at some subsequent time of which notice 
shall be given to the parties or their pleaders: 

(a) by delivering the whole of the judgment; 

(^) by reading out the whole of the judgment; or 

(c) by reading out th(‘ operaiivo pari of the judgment and explaining 
the substance of the judgment in a language which is understood 
by the accused or his pleader. 

Delivery of judgment 

A case terminates, at least as far as, the particular Court is concerned, 
with the signing of the judgment and it is the last, though by no means an 
unimportant, duty of the Judge or Magistrate to pronounce the judgment. 
The judgment may be pronounced immediately after the hearing of the case 
or at some subsequent time or later date of which notice shall be given to 
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tlje parties or their pleaders. This is a mandatory provision of law and 
should not be ignored. 

The judgment, if not ready cannot be delivered immediately and reasons 
given later, though it may be reserved for delivery and a date fixed for the 
latter purpose. If for some cause, the Presiding Olileer is unable to fix a 
date immediately, he should fix a date when judgmcm is ready and notify 
the parties of the date fixed for delivery of judgment. 

A Successor Judge can pronounce judgment 

In the trial of a sessions case under the Code of 1898, the moment one 
Judge was succeeded by another, the Judge handing over charge became 
functus officio and the successor had no jurisdiction to pronounce judgmcmt pass¬ 
ed on evidence recorded by his predecessor. Section 367, Cri.P.C. did not 
authorise the succeeding Judge to pronounce judgment of his predecessor 
either and the judgment so pronounced was not a judgment in law and the 
defect was not curable by Section 537, Gri P.C. [1898].*® 

Thus, where owing to death, transfer or other cause, a sessions trial could 
not be completed the succeeding Judge was to try the case de novo even if the 
trial before the earlier Judge was in a concluding stage and merely judg¬ 
ment remained to be delivered. In certain other proceedings, e.g. civil 
proceeding or those under Section 145, Cri.P.C. this was not necessary and 
a successor could deliver judgment. 

It is obligatory for a Judge or a Magistrate in view of the requirements of 
Sections 283 and 353, Cri.P.C. 1973 to record a proper judgment and to date 
and sign it, at the time of pronouncing judgment and passing the senU-ncc'.®® 
It is consequently illegal for a subordinate Court to orally pass a S(*Mtence 
without recording judgment. 

Under Section 236 of the Code of 1973, whereby the words ‘"or Judge^^ 
have been added in the sub-section (I) after the very opening words of that 
sub-section thereby making it read like “whenever any Magistrate or Judge^^ 
the situation has drastically changed to make no difference to the trial even 
if the earlier Judge was unable to complete the trial. The succeeding 
judge would, so in such event, commence the trial not de novo ]>ul from the 
stage where his predecessor left it. It would thus appear that now the 
Code does not make a difference between a trial by a Judge and a trial by a 
Magistrate. The unnecessary expense and delay associated with the sessions 
trials under the old Code are now a thing of the past and the old ritual¬ 
istic pattern has, with the advent of Section 326 of the Code of 1973, yielded 
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to pragmatic us(*fulness, without either sacrificing the judicial approach or 
diluting the impact of decision a trial. 

Where orders are orally pronounced and a written judgment recorded 
and there had been no prejudice to the accused, the defect is curable. An 
oral pronouncement that is not in accord with the signed judgment but is at 
variance from it, is not a pronouncement of a judgment and has no validity,•• 
If the Magistrate does not specify different section of the Code under which 
('Itch a[)plicant was convicted where there were several applicants who were 
charged under several sections of the Penal Code, nor passed a separate 
s(;nt(tnce for each offence, such mistake occasions an error of justice and it is 
not curable by Section 465, Gri.P.C.,®’ 1973 though under clause (2) of Sec¬ 
tion 354, a judgment of conviction can be passed in the alternative on separate 
or alternative charges.®® 

A successor Magistrate can also deliver judgment 

If a Magistrate, after having heard ^nd recorded whole or any part of 
the evidence in an inquiry or trial, ceased to exercise the jurisdiction therein 
and was succeeded by another Magistrate who had and who exercised such 
jurisdiction, the Magistrate so succeeding could, under the Code of 1898, also 
act on the evidence so recorded by his predecessor or partly recorded by 
his predecessor and partly recorded by himself provided, that the succeed¬ 
ing Magistrate could re-sumnion any witness whose evidence has already 
been reccTclcd by his predecessor, if h(» thought it necessary to do so. This 
procedure also applied in easels which are transferred from the file of one 
Magistrate to that of another. And now is applicable is equal measure to 
Sessions Judges and sessions trials under the Code of 1973, which is a step 
toward simplification of the procedure. 

Section 326 of the Code of 1973, provides that the succeeding Judge or 
Magistrate may pronounce judgment on the evidence recorded by his pre¬ 
decessor, supplemented by the evidence recorded by himself, if any, and 
he may in his discrelion re-summon and re-hear any of the witnesses already 
examined by his predecessor. The trial is to be a continuation of the earlier 
trial and the question of a fresh or de novo trial does not arise as under the 
earlier unamended Section 350 of the Code of 1898. 

The succeeding Judge or Magistrate in a part-heard inquiry or trial 
has, therefore, only to decide whether he will act on the evidence already 
recorded or whether it is necessary to re-summon any of the witnesses already 
(‘xamined. It must, however, be noted that though the succeeding 
Magistrate can act upon the evidence recorded by his predecessor, he cannot 
act upon the arguments heard by his predecessor.*® In such cases, it is 
always advantageous to hear the arguments afresh. 
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The procedure applies not only when one Judge or Magistrate is succeed¬ 
ed by another but also where the second Judge or Magistrate is succecfded 
by a third and the third Judge or Magistrate can act on evidence recorded 
by the second Judge or Magistrate.’® The procedure, however, does not 
apply and re-summoning of witnesses is not necessary where the presiding 
officer remains the same and only his official designation is changed.If a 
presiding officer proceeds on leave and his temporary successor re-summons 
a witness already examined but before the witness is re-heard, the original 
officer returns, it was held that the provision of section was not applicable.’* 
When a case is remanded and it comes up before a succeeding presiding 
officer, the provisions of the section are applicable,’® and also in orders for 
retrial from a particular stage.’* 

The section does not apply where the previous Magistrate tried the 
case summarily if the succeeding Magistrate has no summary powers,’* 
nor does it apply to the cases tried by a bench of Magistrates,’® nor can its pro¬ 
visions be invoked where the previous record has been lost or destroyed. 

When the judgment is complete 

The signature of the Judge completes the judgment but before the signa¬ 
ture has been appended to it, the judgment is not complete and can be 
alten^d. There is nothing in Section 362 or in other sections of the Criminal 
Procedure Code to bar a Court from altering a judgment which has not 
been signed.” Clerical mistakes in judgments can be corrected at any time 
where such mistakes are made by a clerk or a typist or even by the Judge 
himself,’® 

There is no provision of law or any rule regulating judgments of the High 
Court in exercise of the criminal appellate jurisdiction. Rules contained 
in Sections 353, 354 and 362 of the Criminal Procedure Code, 1973, do not 
apply to such judgments and there is no provision of law which requires the 
Court to sign its judgment. It would, therefore, follow that the implications 
flowing from the terms of Section 362 of the Criminal Procedure Code, 1973, 
about the power to review a judgment before it is signed, do xiot arise so far 
as such judgments are concerned. 

When an oral judgment is delivered by the High Court in its criminal 
appellate jurisdiction, the order receives its finality when it is recorded and a 
writ in terms of the order is issued under the seal of the Court. The record- 

70. In re Govindan^ ILR 47 Mad 245 : Mod In re Nannier, AIR 1932 Mad 505. 

V. Emp,, AIR 1938 Nag 288. 76. In re Damari, ILR 23 Cal 194. 

71. In re Karupana, ILR 22 Mad 47. 77. Mohan Singh v. Emperor, ILR 23 Pat 

72. In re Subhraya, AIR 1954 Mad 767. 28 : 46 Cri LJ 30. 

73. Darogaw, if. E,, 27 Cri LJ 1125. 78. C. D, Kewal Ram v. Emperor, AIR 

74. K. E V. Comer,, ILR 25 Cal 863. 1944 Sind 222 : 46 Cri IJ 369; 1944 

75. Munshi v, AIR 1959 All 356; Kar 246. 



CRIMINAL TRIAL AND JUDGMENT 


370 


[Chap. 


ing of the order and issuing a writ in terms thereof under the seal of the 
Court invests that order with finality.’* 

In the High Court, oral judgments are delivered in open Court. No 
signature is intended to be affixed to the judgments. There are no rules which 
require such signature to be affixed, and the order takes effect as soon as it is 
recorded .and a writ issued in terms of that order the seal of that Court. There 

is, therefore, no question of reviewing or altering a judgment before “signing" 

it. But a judgment or order delivered in open Court can be altered before 
it is recorded and before a rvrit under the seal of the Court is issued.®" 

The ‘initialling’, by the Judge referred to in certian rules framed by the 
various High Courts on the appellate side, is not to give finality to the 
Court’s order which has already been communicated to the lower Court 
and to the parties concerned and has taken effect, but is merely in token of 
the correctness of the transcript. 

Procedure on delivery of judgment 

The accused shall if in custody, be brought up, or if not in custody be re¬ 
quired by the Court to attend, to hear judgment delivered, except where his 
personal attendance during the trial has heen dispensed with and the sentences 
is one of fine only or he is acquitted, in either of which cases it may be deli¬ 
vered in the presence of his pleader.*^ 

No judgment delivered by any Criminal Court shall be deemed to be 
invalid by reason only of the absence of any party or his pleader on the 
day or from the place notified for the delivery thereof, or of any omission 
to serve or defect in serving, on the parties or their pleaders, or any of them, 
the notice of such date and place.®" 

When the accused is convicted by a trial Court, he should be taken into 
custody, if not already in jail as an undertrial prisoner. If he is on bail 
and is acquitted, his bail bonds should be cancelled. But if he is in jail, 
case should be taken that the order may not interfere with any other pending* 
case and the proper order in such cases is that, “the accused be set at liberty’, 
if not wanted on some other charge.’’ 

Strictures in Court 

Presiding Officers of courts should be very discreet in making remarks 
and if any remarks are made which are likely to create an apprehension in the 
mind of the accused that they will not have a fair deal or trial in that Court 
it will be a good case for transfer of the proceedings from that Court’®* 
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A Magistrate is in no way competent to criticise the observations of a 
Superior G<mrt. To criticise the opinion of a Sessions Judge to whom the 
Magistrate is subordinate as “incorrect^^ certainly shows a lamentable want of 
respect, if such conduct does not amount to an act of insubordination also.®* 

A whole-sale condemnation in a judgment of a whole class of people, on 
insufficient or irrelevant data must be studiously avoided and a Magistrate or 
a Judge should not assume the role of a mentor and should avoid preaching his 
views, specially when they are distasteful to a certain class or classes of people. 
Even if the Prt'siding Officer seriously entertains such views, expediency should 
guide him not to give expression to sucli views which are likely to wound the 
feelings of a large nuirj])er of people in a judicial pronouncement.®® The High 
Court has power under Section 482, Gri.P.C. to order objectionable remarks 
in a judgment to be expunged. 

A Magistrate oi* a Judge is fully justified in making criticisms in his 
judgment, in restrained and decorus terms, on matters relevant to the con¬ 
duct and m'^rits of the case and of persons who are witnesses therein but 
this should be confined to matters that are strictly relevant to the issue in- 
volviid. Griiicisrns of the conduct of persons who are not witnesses, specially 
when they held respon.sibh^ positions must be avoided.®® 
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“We notice from time to time that 
officers presiding in Civil and Crimi¬ 
nal Courts take it upon themselves to 
express criticism upon matters with 
which they have no concern. This 
is a practice of which we wish to ex¬ 
press our disapproval. Courts are 
constituted to decide the issues which 
are before them and presiding 


officers should confine themselves 
strictly to those issues. It may some¬ 
time be neccs.sary for a Court in 
order to decide an issue to make 
adverse comments about the conduct 
of some person in connection with a 
case but such comments should be 
confined within the narrowest limits 
and should be expressed in measured 
language. Courts should remember 
the elementary principle of justice 
that nobody should be convicted 
unless he has had an opportunity to 
be heard. They should aI.so remem¬ 
ber that they arc appointed for a 
specific purpr*se and that it is not 
their function to set themselves up as 
general critics about matters which 
may incidentally come to their 
notice.” 



Chapter XIX 


*'Legum ministri magistratus, legum interpretes judices, denique id circo omnes servi sunus, ut 
titheri esse Possimus.** 

[The Magistrates are the ntiimstcrs of the laws; the Judges, the interpreters of 
the laws: we are all, in fine, the servants of the laws, that we may be free.] 

APPELLATE JUDGMENTS 

Form or memorandum of appeals 

An appeal is preferred in the form of a petition in writing and is pre¬ 
sented by the appellant or his pleader, accompanied with a copy of the 
judgment appealed against. (Section 382, Gri. P. G. 1973). Such a petition 
is called a memorandum of appeal. 

A memorandum of appeal is meant to be a succinct statement of the 
grounds upon which the appellant proposes to support the appeal. It is a 
notice to the Gourt that such and such specific grounds are proposed to be 
urged on behalf of the appellant, as also a notice to the respondent that 
he should be ready to meet those specific grounds. A memorandum of 
appeal with a bald ground like : ^‘that the order of acquittal is against the 
weight of evidence on the record and contrary to law^^ is of no help to 
any of the parties or to the Gourt. It may have the merit of relieving 
the person responsible for drawing up the ground of appeal, of applying 
his mind to the judgment under appeal and its weak points, but this slight 
advantage, if it is so, is very much out-weighed by the serious disadvantages 
to the parties to the litigation and the Gourt which is to hear the appeal. 
Such a bald statement of the grounds leaves the door wide open for all 
kinds of submissions thus, tending to waste the time of the Gourt, and 
taking the respondents by surprise. It was observed by the Supreme Gourt 
in the case of Kapil Deo Shukla^y that the practice according to which no 
specific grounds are taken either on fact or on law in a memorandum of 
appeal deserves to be discontinued and a more efficient way of drawing 
up grounds of appeal, has to be developed. If counsel for the parties to a 
litigation concentrate on the essential features of a case eliminating all 
redundancies, the argument becomes more intelligible and helpful to the 
Court in focussing its attention on the important aspects of the case. 

If the appellant is in jail he can present his petition of appeal to the 
officer-in-charge of the jail who forwards the appeal to the proper appellate 
Court. (Section 383, Cri.P.C.). 

The appellate Gourt is to peruse the petition and copy of the judgment 
on receiving it and if it is an appeal from jail it can be dismissed summarily 
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if the Judge considers that there is no sufficient ground for interference. 
A represented appeal cannot, however, be dismissed without giving the 
appellant or his pleader a reasonable opportunity of being heard in support 

of the same. Similarly an appeal once admitted cannot be dismissed summa¬ 
rily without a reasoned order.^ 

No dismissal in default 

The appellate Court is bound even in the absence of the appellant or 
his pleader to peruse the judgment and tlie record, if it had been sent for, 
and to decide the appeal judicially since there is no provision in the Code 
for dismissal of an appeal on account of the non-appearance of the appellant 
or his pleader. Even the failure of the accused to prosecute the appeal is 
no ground for summary dismissal.^ 

No appeal shall be dismissed except after giving the appellant a rea¬ 
sonable opportunity of being heard in support of the same, unless the 
appellate Court considers that the appeal is frivolous or that the production 
of the accused in custody before the Court would involve such inconvenience 
as would be disproportionate in the circumstances of the case/ No jail 
appeal shall be dismissed summarily until the period allowed for preferring 
such appeal has expired.® 

The above rule, however, only applies to an appeal properly filed and 
does not apply to an appeal preferred beyond time or an appeal which may 
be defective in other respects. Such an appeal can be dismissed at once. 

Calling for the record and the prisoner 

It must also be kept in mind that the Court is not bound to call for the 
record of the case simply because an appeal has been filed though it may 
do so where necessary before dismissing the appeal. The record should 
ordinarily be called for where important and complicated questions of fact 
and law arise. In the case of jail appeals, however (and Sessions Judges 
have to deal with a number of such appeals each month) the Court can 
summarily dismiss the appeal on perusal of papers without calling for the 
record or calling upon the appellant to appear. Chief Justice Beaumount 
of the Bombay High Court had observed that the general rule that a person 
should not be condemned unheard cannot apply to such an appeal/ The 
appellate Court, however, has power to direct the production of the prisoner 
before it for disposing off the appeal whenever it considers it desirable that 
the accused should be heard even though the accused had no right to be 
heard in person. Where the appeal is not dismissed summarily the appellate 
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Court is bound to send for the record, if such a record is not already in the 
Court.’ 


Appellant to be given opportunity of being heard 

Where a represented appeal has also been preferred on behalf of the 
same appellant, the Court is not competent to dismiss the appeal without 
giving the pleader an opportunity of being heard.® An Appellate Court can 
bear the appellant^s pleader at the time of the presentation of the appeal 
if the pleader is ready and willing to argue the appeal then and in such a 
case no further opportunity for being heard need be given.® 

The power of summary dismissal of appeal should be only exercised 
when the Court is satisfied from a perusal of judgment as well as the record 
that there is absolutely no reasonable possibility of its succt^ss for the reasons 
mentioned in the order.^® An appeal which raises arguable questions, 
either factual or legal, should not be summarily dismissed without recording 
or reasoned order. 

Admitting appeal on question of sentence 

While an Appellate Court has power to dismiss an appeal summarily, if 
it considers that there is no sufficient ground for interfering, it also has power 
to direct that the appeal shall be heard only on tlie point of sentence. Such 
an order is not an order of summary dismissal under Section 384 but is an 
order in terms of proviso of Section 385(2) of the Code. The Appellate Court, 
after hearing the appeal, certainly has the power under Section 385 sub¬ 
section (2) proviso in finally disposing of the appeal, and if the appeal is only 
to the extent of the legality of sentence the court may dispose of the appeal 
without sending for the record of the case. 

No appeal except an appeal to the extent and legality of the sentence 
imposed by a Court of Session, Metropolitan Magistrate, or Magistrate of the 
first class or second class lies under Section 375 of the Code, where the 
accused person pleaded guilty and had been convicted on such plea. 

Judgment on summary dismissal 

If upon examining the petition of appeal and copy of judgment received 
either under Section 382 or 383 of the Code, the Appellate Court considers 
that there is no sufficient ground for interfering, it may dismiss the appeal 
summarily.But no appeal, other than an appeal presented by an appel¬ 
lant in jail shall be dismissed unless the appellant has had a reasonable oppor¬ 
tunity of being heard in support of the same. 
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A Court is not required to write judgment in conformity with the provi¬ 
sions of Section 369, Gri.P.C. when dismissing iin appeal summarily.^'^ It is 
however, advisable for the Appellate Court to record its reasons for summary 
dismissal in view of the possibility of such an order being challenged by an 
application for revision. This would avoid a remand of the case by the High 
Court in case the High Court finds that the lower Appellate Court had not 
applied its mind to the consideration of the facts of the case.^^ 

Judgments in appeals 

The Appellate Court must form its own conclusions on the (‘videiice and 
should exercise its own independent judgmentA general agreement with 
the lower Court is not sufficient. Judgments of subordinate appellate Courts 
are required to conform to the provisions of Section 354, Cri.P.G., so far as 
may be practicable, by Section 387, Cri.P.C. Thus the appellate Court 
judgment should contain the point or points for determination, the decision 
thereon and the reasons for the decision. Where the appellate Court simply 
stated as below, it was held that there was no proper judgment: 

(1) “I have heard the appellant’s pleader, and have also gone 
through the evidence and read the judgment of the lower Court. I do 
not see any reason to alter the finding of the lower Court. 

(2) *'1 see no reason to doubt the guilt of the accused. The appeal 
is rejected/^^® 

(3) “Read proceedings. I sec no reason for interfering with the 
decision or sentence. Appeal dismissed.’’^’ 

(4) “After hearing the arguments of the pleaders for the appellants 
and examining the record, I am of opinion that the lower Court had 
ample ground for convicting the accused of rioting. I do not consider 
the sentence too severe.’’^® 

(5) “I am satisfied that the judgment of the trial Court is substan¬ 
tially right. 

The first appellate Courtis as completely a judge of fact as court of 
first instance, in fact it is the final Court on facts and the appellant is entitled 
to have a definite opinion on the facts involved in the case from that Court.®® 
It is, therefore the duly of a Court of appeal to exercise an independent 
judgment in reviewing the evidence and in determining the questions of law 
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or procedure. The appellate judgment must show on the face of it that the 
Judge had applied his mind to consideration of the evidence on the record 
and of the pleas raised.^^ The appellate Court should also record a definite 
finding as to the guilt or innocence of the accused, and where there are more 
than one accused, as to the guilt or innocence of each accused. 

The Appellate Court should give reasons for its orders and a Court of 
revision has a right to be satisfied that the appeal was properly heard and 
disposed of.'Fhe appellate Court judgment should contain the case of the 
prosecution and the one set forth by the accused and deal with the evidence 
produced, before it can be called a legal judgment^®, but where in the judg¬ 
ment of the Appellate Court neither the points for determination nor the 
reasons for the decision, have been set out and the judgment says nothing 
about the nature of the occurrence or about the prosecution case but deals 
with the defence case only in a defunctory and disjointed manner, it is not a 
case of an error in a judgment, but a case of there being no proper judgment 
at all.®^ Though Section 465, Cri.P.C. helps many a judgment to tide over 
its irregularities, it cannot help in such a case.*^® 

Where and when to interfere 

A trial Court usually gives a finding on facts either by drawing infer¬ 
ences from proved and admitted facts or by relying on the credibility 
of the evidence and the appellate Court is in as good position as the 
Court of first instance in judging these facts, where the credibility of the 
witnesses examined in the case depends upon their demeanour in Court. 
In the latter case the view of the trial Court which has heard and seen the 
witnesses should not be lightly discarded and is entitled to great weight. 
The Appellate Court should not interfere with the order of the trial Court 
in such cases unless the evidence is too strong to be rejected or the indications 
of mistake are too obvious. Where the trial Court has properly appreciated 
the evidence and its view cannot be said to be wrong, the appellate Court 
should not interfere.** There is, however, on presumption for the view 
expressed in certain earlier Allahabad cases*^ that the lower court^s decision 
should be taken to be correct and the appellant must satisfy the appellate 
Court that there were sufficient grounds for interference. It is for the 
appellate Court to be satisfied affirmatively that the prosecution case is 
substantially true and that the guilt of the accused had been established 
beyond all reasonable doubt. The presumption of innocence of the accused 
therefore continues until he is held guilty by the final Court of appeal and the 
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onus of proof is neither increased by an order of conviction nor decreased by 
an order of acquittal.*® 

Appeal from acquittal 

A brief historical outline of appeals against acquittals would not be out 
of context. In accordance with the old established principle of English law 
of affording protection to a man once tried and acquitted for an offence, the 
Code of Criminal Procedure of 1869 provided for no appeal “from a 
judgment of acquittal passed in any Criminal Court(Section 407 of that 
Code). A right of appeal against an acquittal was, however, recognised in 
the Code of 1872 and in the Code of 1898. This was, however, on ground of 
public policy and the right of appeal is still subject to limitation. 

After amendment of Section4l7 by Act XXVI of 1955,in the Code of 1898 
the scope of appeals against acquittal had been widened and the State Govern¬ 
ment could direct the Public Prosecutor to present an appeal to the High Court 
from the original or appellate order of acquittal passed by any Gouit other 
than a High Court. In a case instituted on a complaint where the High Court 
granted special leave to complainant, within 60 days, the complainant 
could present an appeal, but if such special leave was refused, the State 
Government also could file an appeal against that acquittal. In cases 
investigated by the Delhi Special Police Establishment, under Act XXXV of 
1946, the Central Government could also direct, an appeal to be preferred to 
the High Court against the order of acquittal. The right of appeal against 
acquittal had been conferred on private parties also provided they could 
obtain special leave of the tiigh Court. There was earlier no appeal against 
acquittal in an original Sessions trial of tlie High Court but it had been 
provided for under Section 411-A. 

An appeal against acquittal lay to the High Court only and the District 
Magistrate or the Sessions Judge could not entertain such appeal. The 
District Magistrate, if dissatisfied with an order of acquittal, had to move 
the Government for preferring an appeal instead of making reference to 
the High Court under Section 438 of the Code of 1889 for setting aside the 
acquittal.*® A reference by a Sessions Judge for setting aside an erroneous 
acquittal was acceptable in case where manifest injustice was likely to result, 
but the position of (he District Magistrate was different.*^ 

An appeal against acquittal is covered by the provisions of Section 378 
of the Code of 1973 and may be preferred by a public prosecutor on direc¬ 
tions of the State Government®^ or by a complainant privately in case the 
order of acquittal was passed in a case instituted upon complaint.®* A leave 
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of the High Court must be obtained by the State Government and a special 
leave to appeal must be obtained by the complainant preferring an appeal 
against acquittal.®^ If in any case the grant of special leave to a complain¬ 
ant has been refused by the High Court under sub-section (4), no appeal 
against the same order of acquittal shall be under sub-section (1) or sub-sec¬ 
tion (2). 

Due irnpoi'tance to the opinion of the Sessions Judge should be given 
if it was arrived at after proper appreciation of evidence.®^ In an appeal 
against acquittal the High Court has full power to review at large the 
evidence on which the order of acquittal was founded and to reach the 
conclusion that upon the evidence the order of acquittal should be reversed. 
The High Court should give proper weight and consideration to such matters 
as (1) the view of the trial Judge as to the credibility of the witnesses, 
(2) the presumption of innocence in favour of the accused, (3) the right of 
the accused to the benefit of doubt, and (4) the slowness of an appellate 
court in disturbing a finding of fact arrived at by a judge who had the 
advantage of seeing the witness. The High Court should also take into 
account the reason given by the trial court and must express its reasons 
which led ii to hold that the acquittal is not justified. If two conclusions 
can 1)0 based upon the i*videnc(‘ on record, tlie High Court should not 
distui 1) the finding of acquittal. It would follow as a corollary from that 
if the view taken by the trial court in acquitting the accused is not unreason¬ 
able, the occasion for the reversal of that view would not arise. 

Appeals from acquittal are to be made in exceptional circumstances, 
as the accused has a double presumpiion in his favour, firstly, the presump¬ 
tion of innocence, and secondly, that he secured an acquittal from the 
trial Court.The presumption of his innocence is strengthened and certainly 
not weakened by the iact of his acquittal by tlie trial Court.*’ 

By the proviso to Section 386 the High Court has been empowered in 
its appellate jurisdiction to enhance the sentence of an accused person after 
giving the accused an opportunity to show cause against it. The earlier 
restriction in the case of other appellate Courts in Section 386 against the 
enhancement of sentence, however, remains intact. Thus in altering the 
sentence or its nature, the appellate Court should see that the sentence passed 
on the appellant by the trial Court is not enhanced and also that the sentence 
imposed is not higher than the maximum that could have been imposed by 
the trial Court, 

Appellate Courts still hesitate and are greatly reluctant in interfering 
with an order of acquittal of the Courts below unless it is shown that there 
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has been some irreguhirily of procedure or other serious defect necessitating 
a fresh trial. The relevant sections of the Code, however, make no dis¬ 
tinction betwt^en appeals from conviction and ap[)eals from accjuittal in 
regard to the rules and limitation applicable to them, and though tliore 
was divergent' of opinion on tin; point earlier, the quf*stion was settled by 
the following observations of the Privy Council.‘‘Tiiere is in tlieir opinion 
no foundation for the view, apparently supported by tlje judginents <»f some 
Courts in India, that the High Court has no power or jurisdiction to reviase 
an order of acquittal on a niitl r *»f fact, except m cases in which 
the lower Court has ‘obstinately blundered^ or has ‘tlirougli iricoinpi^tencv', 
stupidity or perversity' readied such ‘distorted conclusions as to produce 
a positive miscarriage of justice/ oi lias in some otiur way so conducted 
itself as to produce a glaring miscarriage of justice, or has l^cen tricked i:)y 
the defence so as to produce a similar result. Sectiiais 378, 385 and 386 
of tile Code give to the Higli Court full power to review at large the evidence 
upon which tlie order of acquittal was founded, and to reacli the con¬ 
clusion that upon that evidence the order of acquittal should be reveised.^® 
No limitation sliould be placed upon that power, unless it be found expressly 
stated in the Code. But in exercising the pow(*r conferred by tlie Code 
and before reaching its conclusions upon fact, the High Court should and 
will always give proper weight and consideration to such matters as (1) tlie 
views of the trial Judge as to tha credibility of the witnesses; (2) tlie pre¬ 
sumption of innocence in favour of the accused, a presumption certainly not 
weakened by the fact that he has l)cen acquitted at his irial^®, (3) the 
right of the accused to the benefit of any doubt^^; and (4) the slowness of 
an appellate Court in disturbing a finding of fact arrived at by a Judge 
who had the advantage of seeing the witnesses.^" To state this, however, 
is only to say that the High Court, in its conduct of the appeal should, and 
will, act in accordance witli the rules and principles well-known and recognis¬ 
ed in the administration of justice/' 

Appellate powers in orders of acquittal 

In exercising its appellate powers in dealing with orders of acquittal the 
appellate Cimrt should not interfere unless there is sullicient ground to do 
so. If the questions decided by the trial Court are pure questions of fact 
and their decision depends merely on appreciation of oral evidence the High 
Court would not be justified in interfering with the order of acquittal passed 
by the trial Court. But, where the trial court's appreciation of evidence 
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has been vitiated by its failure to take note of a very important fact, the 
position becomes different.^* 

Even in appeals against acquittals, the powers of the High Court are 
as wide as in appeals from conviction. But there are two points to be borne 
in mind in this connection. One is that in an appeal from an acquittal, the 
presumption of innocence of the accused continues right up to the end; 
the second is that great weight should be attached to the view taken by the 
Sessions Judge before whom the trial was held and who had the opportunity 
of seeing and hearing the witnesses.*^ 

Thus an appellate Court may find the accused guilty of the offence 
charged and pass sentence on him according to law.** 

Appeals from conviction 

In such appeals the appellate Court may (1) reverse the finding and 
sentence of the trial Court, and (a) acquit or discharge the accused, or (d) 
order him to be retried by a subordinate Court of competent jurisdiction or 
(c) order the accused being committed for trial; (2) alter the finding but 
maintain the sentence or with or without altering the finding reduce the 
sentence; (3) alter the nature of the sentence but not so as to enhance the 
same [Section 385, sub-section (2)(6), Cri. PC]. A retrial, however, should 
not be ordered where the offence is not a serious one and the sentence is small 
or where the evidence is unsatisfactory and unlikely to support a conviction 
or where the accused has been subjected to a long prosecution or has under¬ 
gone a considerable portion of sentence or has suffered in pocket.*® 

In an appeal from a conviction, the appellate Court may reverse 
the finding and sentence and acquit or discharge the accused or 
order him to be retried by a court of competent jurisdiction subordinate 
to such appellate Court or committed for trial, or alter the finding, maintain¬ 
ing the sentence or with or without altering the finding, alter the 
nature or the extent or the nature and extent of the sentence, but not so as 
to enhance the same,*’ In an appeal for enhancement of sentence, includ¬ 
ing an appeal under Section 377 by the State Government, the powers 
of the appellate court entitle it to reverse the finding and sentence and 
acquit or discharge the accused or order him to be retried by a court of 
competent jurisdiction to try the offence, or alter the finding maintaining 
the sentence or with or without altering the finding, alter the nature or 
the extent, or the nature and extent of the sentence, so as to enhance or 
reduce the same. In an appeal from any other order the appellate court 
is competent to alter or reverse such order and make any amendment for any 
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consequential or incidental order that may be just or proper. No enhance¬ 
ment of sentence shall be effected unless the accused has an opportunity to 
show cause against such enhancement and thi‘ appellate Court shall not inflict 
greater punishment for the offence which in its opinion the accused has 
committed, than might have been inflicted for that offence by the court 
passing the order or sentence under appeal. 

Attendance of appellant at delivery of judgment 

If an appeal is dismissed in the absence of the accused who is on bail, 
it may result in the accused remaining at large, sometimes for long periods, 
after the delivery of the appellate judgment and before his re-apprehension. 
This state of affairs—in keeping a desperate man loose to the danger of 
the public—is obviously undesirable. To avoid such a contingency the 
following precautions should be observed by appellate Courts :— 

(a) Where the appellant is on bail the appellate Court should so far 
as possible require, his personal attendance on the date or dates 
of hearing of the appeal. 

{b) If judgment is not delivered on the date on which arguments are 
concluded the appellate Judge may fix a date for the delivery of 
judgment and require the personal attendance of the appellant 
also on that date. 

(c) If for any reason judgment is delivered in the absence of appellant 
and requires that he should surrender to his bail, the appellate 
Judge should satisfy himself that a copy of the judgment or 
order has been certified to the trial Court without delay for com¬ 
pliance and that it has been informed of the fact that the appellant 
has not yet surrendered. The appellate Judge should also satisfy 
himself that the orders passed by him have in every case been 
duly complied with.^* 

Revisional orders 

A superior Court, i.e. the High Court, the Sessions Judge or the District 
Magistrate exercising revisional jurisdiction, can interfere only on the grounds 
of incorrectness, impropriety, illegality or irregularity of the order of dismissal 
or discharge of the inferior court (Section 397). This power should be used 
sparingly and with caution and circumspection, especially in cases where the 
questions involved are mere matters of fact.^* Generally speaking no inter¬ 
ference is called for in the following cases :— 

(1) An order should not be lightly set aside unless it is clear that it 
results in a miscarriage of justice.*® 
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(2) Wliere two views are possible on the evidence in the case, and the 
view taken by the lower Court is also possible, no further enquiry should be 
ordered.*^ 

(3) An order of discharge should not be set aside in revision unless the 
evidence is of such a character as to lead to only one conclusion ; namely of 
the guilt of the accused and the trial Court has taken a perverse view.®^ 

(4) An order of discliarge should not be inOTfered with unless it is mani¬ 
festly unreasonal)le. 

(5) Further enquiries should not b*- ordered on tlie Ijare possibility of an 
oifeiice i>eiiig disclos(Ki on further evidence or where it would lx* useless to do 
so, e g. tile dispu‘r‘ may be of a civil nature. 

Sub-section (2) of Section 397 h.as been introduced in pursuance of the 
scheme for minimising the delay in disposal of cases. In Dhola v. State^'^^ it is 
oliservt d as undtu :— 

“This section introduces a discernible effort on the part of the legis¬ 
lature to cut short the journey of criminal litigation in two dir(?cti(>ns. 
The first is that interlocutory orders are no longer rovisablc and the 
second is that the revision application is not repeatable in tlu: courts of 
two tiers as under the Old Criminal Procedure Code. Whih* frequent 
revision applications of interlocutory orders had a lench ncy of paralysing 
the progress of an inquiry and a trial, the repeating of revision applica¬ 
tions before District Magistrate/Sessions Judge and High Court gave 
birth loinnltiplicilyof proceedings. Without demeaing the general superin¬ 
tendence (‘iislirined in th('superior Courts under Section .397( 1), whh h 
reprats verbatim the language of Section 435 of the Gr.P.C. the legis¬ 
lature has now introduced these two blockades to lend speed to criminal 
justice. 

The new Code does not define the words “interlocutory orders^*’. In 
Kuppiiswamirao v. the principle of law relating to final and interlocutory 

order is enunciated. An order wliich did not finally set the controversy at 
rest and kept the action alive is an interlocutory order. 

Section 397(2) was enacted by the Parliament because, when rv'visions 
in respect of interlocutory orders are filed in High Court and admitted, the 
proceedings in lower Courts are, in most cases, stayed ; and this holds up 
the matters until disposal of th- revision petitions. The facility of having a 
wrong or an unjust (Tder set aside, which was available to the litigants 
before the new Criminal Procedure Code, according to the practices followed 
by the various High Courts, was so extensively abused that it has beer? a 
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major factor in delaying disposal of casos not only by months but by years 
during which some of the witnesses die or lose interest in the cases. Some¬ 
times, the prosecution looses its keenness. With a view to stop this abuse, 
the Parliament has enacted Sections 392(2) and 397(3) a.s well as 399(3) 

In Halsbury’s Laws of England, an interlocutory judgment f)r order has 
been defined as follows : 

“An order which does not deal with the final rights of the parties, 
but either (1) is made beforr* judgment and gives no final decision on 
the matters in dispute, but is merely on a matter of procedure, or (2) is 
made after judgment, ;nid merely directs how the dee.laralion of rights 
already given in the final jiidgrncMl are to wo: ked out, is termed 
interlocutory. An interlocutory orfler though not conclusive of th(» 
main dispute, may be conclusive as to the sub ordinate matter with which 
it deals.*® An interlocutory order has not been defined. No single 
general test for finality can be laid down, as final or interlocutory nature 
of order has to be considered in i elation to the particular purpose for 
which it is required. A judgment or order may be final for one purpose 
and interlocutory for another or final as to part and interlocutory as to 
part. However, generally speaking a judgment or order which deter¬ 
mines the principal matter in question is termed as final. Rut an order 
which did not finally set th(' controversy at rest and kept the action alive 
is not final. Framing of charge after all is nothing but written formula¬ 
tion of specific accusations made with certainly and communicated to 
the accused so tliat he may de fend himself. Formulation of the charge, 
therefore, cannot in any vi^'w of the matter be said to finally dt'termine 
the matter in issue. The controversy between the parlies is hardly set 
at rest. Thus, framing of charge is an interlocutory order.*’ A revision 
against an order passed by the court below’^ at an interlocutory stage i.s 
not maintainable under Section 397(2) of the Code,*®'^ 

An interlocutory order is one which is passed at some intermediate stage 
of a proceeding before a final hearing on the merits. A final order is an 
order, which finally determines the points in dispute and brings tlie case to 
an end. Interlocutory orders are steps taken towards the final adjudication 
and for assisting the parties in the jiroseculion of their case in the p(‘i«ding 
proceeding.*** Wha- are interlocutory orders is di.scussed in a string of 
cases.®* 
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Interlocutory stage is decidedly the stage between the cognizance taken 
by the court and the judgment pronounced. The interlocutory order is a 
supplemental proceeding, which is a means to an end and not an end in 
itself. In Section 94 of the Civil Procedure Code, supplemental proceedings 
like issue of warrant to arrest the defendant, direction to furnish security, 
grant of temporary injunction, appointment of receiver and such other inter¬ 
locutory orders are considered. All such orders are means to an end and not 
an end in themselves.®^ 

If the High Courtis jurisdiction to entertain a revision application 
directly from the order of the Magistrate was to be barred a specific provi¬ 
sion to that effect could have been made in the Code itself. On the contrary, 
the power has been given to both the Courts simultaneously and on the 
wording of Section 397, a party is not precluded from invoking the powers of 
any of them. It is left to the party concerned to avail of any of the two 
remedies but he cannot avail of both the remedies once he has chosen his 
course.®* Under the new Code, the revisional powers of the Session Judge 
have been made concurrent with those of the High Court but it has been 
provided that once an application has been made to either Court, a further 
application shall not lie to the other Court. In these circumstances, sub-sec¬ 
tion 3 would completely debar a person from approaching the High Court in 
revision. The scheme of Sections 397 to 401 of the prest?nt Code relating to 
powers of revision of the two Courts does not restrict the right of any person 
from approaching the High Court in the first instance, without invoking the 
revisional jurisdiction of the Sessions Court.®* 

Illustrations of interlocutory orders 

An order framing the charge does not decide the question of the guilt or 
the innocence of the accused. A charge merely puts him on notice as to the 
offences for which he is being tried. The order merely keeps the procee¬ 
dings alive. Even if the order of framing a charge is treated as an order 
declining to discharge the accused even then it does not amount to a final 
order. Even if it may not be open to the trial Court to reconsider the order 
of framing the charge against the accused person, it will not be a final order. 
It still remains as interlocutory order and by virtue of sub-section (2) of 
Section 397, the powers of the revision conferred on the High Court cannot 
be exercised in relation to such an interlocutory order.®® Framing of charge 
is an interlocutory order and the same cannot be quashed or interfered with 
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under the revisional power.*® The order extending the pardon is in relation 
to a trial and even after conclusion of the trial in an apj>eal it is open to an 
accused person to question the correctness and impropriety of the pardon 
extended to a person. It is also open to challenge the statement of approver. 
It cannot be said that a finality is reached if pardon is extended. The rights 
of the parties are not conclusively decided by order of tender of pardon. The 
order is an interlocutory order and revision from such order is not permissi¬ 
ble.®* The order of attachment passed under Section 146, Gri.P.C , is itself 
in the nature of ad interim order in the sense that the property remains 
under attachment till the dispute with regard to the rights of the parties is 
decided by a competent Court.*’ An order under Section 204, Gri.P.C., 
1898 must be held to be an interlocutory order. A revision petition against 
such an order is clearly barred by sub-section (2) of Section 397 of the new 
Code. This bar cannot be circumvented by having recourse to Section 482 
of the new Code.*® An order passed by a Magistrate under Sections 107/111, 
Gri.P.C. is nothing but an interlocutory because it is passed when the Magis¬ 
trate is of opinion that the information received by him to the efTect that any 
person was likely to commit breach of peace or to disturb public tranquillity 
etc. was credible. Acting upon that information the Magistrate simply calls 
upon the person concerned to show cause why he should not bo bound down 
in the proscribed manner. Neither rights of the parties are decided at that 
stage nor the matter in dispute is finally disposed of.®® The order regarding 
iDail being interlocutory in character is decidedly a step to assist the court in 
arriving at a determination of the case before it. The question pertaining to 
bail no doubt arises out of the proceeding itself. It is necessary to be decided 
to set at rest the controversy as to the presence of the accused at each day of 
hearing. It is also evident that granting or refusing bail will not affect the 
decision of the case. It will depend upon its own merit and a person under 
arrest can always be discharged or acquitted Therefore, the order does not 
decide the cause itself. It is no doubt an interlocutory order which is passed 
during the progress of the action. In Sawal Ram Goenka v. The Stale^^, divi¬ 
sion Bench was considering Article 134(1 )(^), and order granting or 
refusing bail was considered an interlocutory order and hence not final. 
The Sub-divisional Magistrate passed the preliminary order and summoned 
the respective parties to put in their written statements. At the very outset, 
the order of the Magistrate was an interlocutory order. No revision can be 
filed against that interlocutory order.’^ Once the preliminary order under 
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Section 145 was passed, the Magistrate had merely to tell the police to go, 
unseal the premises and hand over possession to the present petitioner. An 
order of attachment and sealing of the disputed premises, is an order in a 
pending petition. Obviously, therefore, this was an interlocutory order. 
Provisions of sub-section (2) thereof are clear. Sub-section (1) shall not be 
exercised in relation to an interlocutory order passed in any appeal, inquiry, 
trial or other proceedings.’® An order under Section 204, Gri.P.C. summon¬ 
ing certain accused persons is an interlocutory order and that a revision peti¬ 
tion against such an order being barred under the provisions of Section 397(2), 
a party could not b(‘ allowed to take recourse under Section 482, Gri.P.C. and 
thereby circumvent the provisions of Section 397(2), Gri.P.C. In support of 
this view reliance has been placed on Sant Lai Xagrath v. Krishan Lai SurV^. 
There is no reason why these authorities should not be made applicable to 
the facts of the present case. As such the petition is not maintainable.’® 
An order for summoning of witnesses is made at an intermediate stage bet¬ 
ween the commencement and the end of a criminal case. Order refusing 
application for summoning witnesses in a proceeding under Section 145, 
Gri.P.C. for the cross-examination fulfils all the characteristics of an inter¬ 
locutory order.’® The order for summoning of witnesses being an interlocu¬ 
tory order could be recalled or modified by the (rial Court. It cannot, 
therefore, be said that the impugned order was passed without jurisdiction 
and is a nullity.” The new Code coming into force during pendency of trial 
Magistrate providing copies to the accused and reserving orders for committ¬ 
ing the accused to Sessions Court—Orders being interlocutory in nature, 
revision would not lie.’® The order of the Magistrate taking cognizance of a 
case against a person being an interlocutory order within Section 397(2), the 
High Court will not interfere with it in revision nor under the inherent powers 
under Section 482.’® The order under Section 156(3) had been passed by 
the Magistrate in the inquiry into the complaint given by the police. There¬ 
fore, Section 397(2) would apply. Therefore, no revision lies against the 
interlocutory order passed by the Magistrate.®® Where in a trial for an 
offence under Section 4, Public Gambling Act, property seized under Sec¬ 
tion 13 is deposited in Court, an order under Section 451, refusing to release 
the property pending the trial is an interlocutory order within Section 397(2), 
because it is passed during the pendency of the proceeding for the preserva¬ 
tion and protection of the property which is to be utilised for the final deter- 
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ininalion of the proceeding and hence no revision lies against that order. 
The order rejecting the application filed by the accused under Section 432(2) 
of the Code for making a reference to the High Court on th(? point of law is 
an interlocutory order,®* 

Illustrations of final orders 

There is nothing in the chapter to provide that the person who appears 
in the court, in pursuance of its summons under siib>sertion (1) of Section 94, 
thereby becomes a witness and can be examined and cross-examined by the 
court although he has not been cited as a witness in tlie piocc^edings. Even 
if a person produces the document for whicli a summons has been issued to 
him, Section 139 of the Evidence Act clearly provides that he does not 
thereby bc'corne a witness by the mere fact that he products it, and he cannot 
be cross-examined unless and until he is called as a witness. But there is no 
provision in the Code under which the court could record her statement on 
oath, on her inability to produce the document, or ‘‘put her a few questions 
for satisfying itself regarding the whereabouts of lh(i document. 

The order of the Magistrate was not according to law and it adversely 
affe cted the appellant, who was not a party to the inquiry or trial, as it was 
solely directed against her. As is obvious, she could have no opportunity to 
challenge it after the making of the final order, and such a belated challenge 
would have been purposeless for it would have given her no relief. So in .so 
far as the appellant is concerned, the order of the Magistrate could not be 
said to be an interlocutory order and the revisional courts erred in raising the 
bar of sub-section (2) of Section 397 against it.®* By virtue of orders passed 
by the Executive Magistrate the provisions under Section 145, have been 
disposed of and nothing remains to be done in that proceeding. It is a final 
order so far as the proceedings under Section 145 of the Code are concerned 
and revision against such an order is not barred.Interlocutory order is an 
order by way of an aid to the proper adjudication of the claim or dispute 
arising in the suit itself, e.g., orders by way of appointment of receiver, 
injunction, issue of commission for examination of witnesses, discovery, inspec¬ 
tion, etc. It is the relief asked for and the order made thereon which deter¬ 
mines whether a particular order is or is not an interlocutory order. Section 
210 empowers the court to stay the proceedings initiated on the basis of a 
complaint when there is investigation going on for the same offence against 
the same party on a report to the police. The object of the section is not to 
harass a person twice as also not to authorise a person to vindicate his honour 
when the case is being investigated by the police and it may ultimately prove 
to be false or unfounded. Therefore, in order to check the abuse that a 
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private party may try to vindicate his honour by falsely implicating a person 
on the basis of a complaint for the same offence which is being investigated 
by the police, this section to stay the proceeding on the basis of the complaint 
has been enacted. The dismissal, in these circumstances, of an application 
under Section 210 which is altogether an independent action, amounts to 
adjudication of the case finally in so fiir as the relief for stay is concerned. 
It is not a relief in the same cause because it is a relief sought by an indepen¬ 
dent application and which has been refused to them.®® When a Magistrate 
passes an order on an application for bail by the accused made after sixty 
days of his arrest on failure of the prosecution to put up a charge-sheet 
within tliat time, there is determination of the right of the accused finally as 
to whether the right vests in him or not, or whether he is entitled as a matter 
of right to be released on bail. This determination can be done only by the 
Magistrate before the filing of the charge-sheet and that decision can be final. 
The order cannot be said to be an interlocutory order within the meaning of 
Section 397(2) and a revision challenging the same is not barred.®® On a 
reading of Sections 457(1)(2) and 458(1), Gr.P.G., the position is clear that 
both final orders and temporary orders with regard to the disposal of seized 
property are contemplated under these two sections. By no stretch of 
imagination can the impugned order be deemed to be in the nature of an 
interim order. It is a final order regarding the disposal of the goods in 
(tuestion. As such, the revision filed by the applicant in High Court will not 
be barred on the ground that it is an interlocutory order passed in a proceed¬ 
ing which is not revisable.®^ In Section 397(2) the word ‘proceedings^ is 
used in the sense of judicial proceedings. It cannot be said that a judicial 
proceeding starts with the submission of the first information statement and 
ends with the inquiry or trial. Investigation, inquiry and trial are indepen¬ 
dent stages between commission of an offence and conviction of the offender. 
Investigation represents the stage of detection of crime by the agency set up 
for the purpose and is primarily the w^ork of the police. 

Orders lik(? those, granting or refusing bail or directing disposal of pro¬ 
perty passed during investigation of a crime are independent functions dis¬ 
charged by a Magistrate. They may by themselves be proceedings in the 
wider sense of that word but are not interlocutory orders in any proceedings. 
Therefore the objection regarding the maintainability of the revision petition 
before the Sessions Judge has no force.®® 

Second revision: When not maintainable ? 

Sections 397(3) and 399(3) prohibit a second revision to the High Court 
by the same person and, therefore, bar of second revision is only confined to 
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cases where a criminal revision was dismissed by the Sessions Judge and in 
such cases no second revision would lie to the High Court at the instance of 
the person, who lost the revision before the Sessions Judge, but second revision 
at the instance of successful party before the Magistrate, who lost the revision 
before the Sessions Judge, would lie to the High Court.®® Sub-section (3) of 
Section 399 of the Code is mandatory ; in other words, when an application 
is made by a person against an order passed by a Magistrate before the 
Sessions Judge, the order of the Sessions Judge shall be final. AnotluT 
application made by the same person shall not be entertained by the High 
Court. Under sub-section, (3) the High Court is debarred from entertaining 
an application made by the same person against the same order.®® Magis¬ 
trate directing husband to pay maintenance to wife—husband filing revision 
before Sessions Judge but getting it dismissed as not pressed—further revision 
by husband before High Court is not maintainable.®^ Where the order of the 
Magistrate was passed in conformity with the finding of the civil court under 
Section 146(1B), Cri.P.G., 1898, after the Cri.P.G., 1973 came into force, the 
revision against the order could only be filed under Section 397. Further, 
under Cri.P.G. 1898, the finding of the civil Court given under Section 
146(1B) could not be attacked indirectly or collaterally in revision in view of 
Section 146(1D), Cri.P.G. 1898, even after it had merged in the final order 
of the Magistrate under Section 146(1 B). As Section 146(ID) was repealed 
by Cri.P.G. 1973, the finding of civil court given under Section 116(1B) 
could be attacked indirectly and collaterally in revision under Section 397 
after it had merged in the final order of the Magistrate.®® Where a revision 
petition is dismissed by the Sessions Judge, the order is final and no second 
revision petition lies before the High Court. The reason for this is that 
under the new Code, unlike the old, the Sessions Judge has the power to finally 
dispose of the revision and not merely to make a recommendation to the 
High Court as was the position under the old Code. It would not be appro¬ 
priate to exercise inherent power under Section 482 when a relief is refused 
by the Courts by exercising their discretion in a legal manner.®® When a 
Criminal revision by a party is dismissed by the Sessions Judge a second 
revision at the instance of the same party is barred by Section 399.®^ 

The bar of second revision under Section 399(3) of the Code cannot be 
obviated by styling the applications as a miscellaneous case under Section 482 
of the Code. The inherent powers of the High Court under Section 482 
cannot be invoked in a case, which would conflict with any specified provi¬ 
sion of the Code.®* If we peruse sub-section (3) of Section 397 of the 
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present Code, we find that the remedy of a second revision is clearly barred 
therein. It is abundantly clear that the present revision petition has been 
instituted after the new Code had come into force. The submission of the 
counsel that Section 4B4 will help him is also devoid of any merit. His case 
is not covered under the provisions of that section. It cannot be stated that 
the application for revision was pending immediately before the commence¬ 
ment of the new Code. Under Section 397 of the new Code the present 
revision petition is not entertainable and must be dismissed.*^® The offences 
alleged were committed and cognizance was taken before corning into force 
of the new Code. A revision petition filed against the order of discharge was 
dismissed. A second revision petition was filed in the High Court against 
the order of the Sessions Judge confirming the order passed by the Magistrate 
discharging the accused. Relying on 1975 B.L.R. 458 it was held that the 
revision petition is not maintainable in view of the bar enacted by Section 
397(3).®® A revision filed was dismissed. No second revision lies under 
Section 397(3). The provisions under Section 482, cannot be invoked for the 
purpose of circumventing the express provisions under the Code.®^ Section 
482 dealing with the inherent powers of the High Court cannot be invoked 
so as to make permissive something that is prohibited elsewhere in the Code. 
To say otherwise would be to reader nugatory the prohibition of revision 
against interlocutory order as contained in Section 397(2) of the Code. 
There may be a case which discloses a patent error on the face of the record 
leading to abuse of the process of the court. In such a case in order to secure 
the ends of justice, inlierent powers even in a case where revision is prohi¬ 
bited, may be exercised.®® 

Where a person, who filed a criminal revision before the Sessions Court 
and lost it, he cannot again come to the High Court in revision. The bar 
does not operate against a person, who was opposite party in the Sessions 
Court and the revision before the Sessions Judge having been allowed he 
comes up to the High Court in revision. This revision will not be a second 
revision by him, because he having succeeded before the Magistrate had no 
cause to come up in revision before the Sessions Judge. Therefore, his appli¬ 
cation cannot be deemed to be a further application by the same person who 
filed a revision before the Sessions Judge.®® 

Second revision: When maintainable 

Once the Sessions Court refuses to exercise jurisdiction, it cannot be said, 
when the litigant approaches the High Court, that he is agitating the same 
question again before the two courts and the second court has no jurisdiction. 
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Where an applicant files a revision to Sessions Judge but he erroneously 
refused to exercise jurisdiction on the ground that the impugned order is an 
interlocutory one and the applicant fil(*s rt^vision in the High Court, the said 
revision is not barred under Section 397(3) Criminal Procedure Code.^ 

The Sessions Judge, appears to have understood the words ‘called for by 
himselP occurring in Section 399(1), to mean ‘suo motu" and not on the 
filing of a revision petition by an aggrieved party. There is no warrant to 
attribute such a restricted meaning to the words ‘called for by liimself\ 
This aspect is absolutely clear when sub-section (3) of Section 399, is taken 
into consideration, because sub-section (3) contemplates an application for 
revision being made before a Sessions Judge on behalf of any person in 
exercise of powers under Section 399. What sub-section (3) of Section 399, 
lays down is that if an application for revision made on behalf of any person 
before the Sessions Judge is disposed of, against the person making the appli¬ 
cation, such person is barred from moving the High Court in exercise of its 
powers of revision.* The word “inferior^^ does not carry with it any stigma 
or any suggestion that the court is under the administrative orders of the 
superior court. A court is ^‘inferioP^ to another court, when an appeal lies 
from the former to the latter.* 

Revisional powers : Scope of 

The revisional powers can be exercised by the High Court suo rnotu. 
It is only a matter of practice that on the application by a party the High 
Court exercise its revisional jurisdiction. It may be brought to the notice of 
the High Court either by an application or by a press report or by the 
returns submitted by the lower Courts or in any other manner. Merely 
because the defect is brought to the notice of the High Court by an applica¬ 
tion that docs not confer any right on a party. No party can claim any 
vested right either in procedure or in practice.^ In issuing a notice for 
enhancement of sentence in an appeal the High Court could not be acting in 
its appellate powers under Section 386 but would be acting in exercise of its 
revisional powers under Section 401. Whatever may be the result of the 
omission from Section 401(1) of the words “and may enhance the sentence^'" 
which occurred in the corresponding Section 439 of the old Code is a matter 
in which the question of inadequacy of the sentence is purely discretionary, 
where the sentence passed is illegal the High Court can certainly interfere in 
revision for the purpose of satisfying itself as to the legality of that sentence 
as laid down in Section 397(1) of the new Code.® As accused person is not 
under a duty to speak and, in that sense, his omission to mention material 
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facts in the petition for revision may not be considered to be such a default 
as would disentitle him to be heard on merits.® No right is conferred on any 
party to file a revisional application. Although a party to an application for 
revision cannot claim any right to be heard, the discretion is given to the 
Court exercising revisional jurisdiction to call upon the parties to such appli¬ 
cation to attend the hearing of the application and hear them personally or by 
a pleader. In proceedings under Section 145, there is no complainant and 
there is also no accused. Therefore, the obligation imposed upon the Court 
under Section 439(2) of the old Code to give an opportunity to the accused 
to be licard cannot apply to the proceedings under Section 145, Cri.P.C. 
Th\i5, under the terms of Section 401 of the new Code corresponding to 
Section 439 of the old Code the exercise of powers is discretionary."^ 

Inherent power may be invoked for quashing inttjrlocutory order even 
though revision is prohibited.® The High Courtis power to enhancement of 
sentence, in an appropriate case, by exercising suo motu power of revision is 
extent under Section 397 read with Section 401, Cri.P.C., 1973, in as much as 
the High Court can by ‘itselP* call for the record of proceedings of any 
inferior criminal court under its jurisdiction. The provision of Section 401(4) 
is a bar to a party, who do(?s not appeal when appeal lies but applies in revi¬ 
sion, Such a legal bar under Section 401(4) does not stand in the way of 
the High Courts’ exercise of power of revision suo motu, which continues as 
before in the 1973-Code also.® 

Where the Sessions Judge did not take into consideration various relevant 
aspects of the matter while awarding the lesser sentence to the accused and 
the conduct of the accused showed that he was determined at all events to 
murder the deceased and if possible, some of other members of the family, 
including his father the High Court was not in error in enhancing the sen¬ 
tence from imprisonment for life to death.^® 

When further enquiry to be ordered 

The test to be applied before ordering a further enquiry on revision is to 
see whether on the evidence in the case an appeal from an acquittal could be 
accepted. In order to determine if an order is perverse or foolish it must be 
considered if on taking a broad view of the material points requiring decision 
and the evidence in the case, such an order could have been passed, fairly 
and impartially, where the order of the lower Court is carefully written and 
is correct even though there has been misappreciation of evidence, no further 
enquiry should be ordered.^^ 
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In an order for further enquiry, reasons for such further enquiry should 
be given and that the grounds on which the Magistrate's order is based 
cannot be sustained. These reasons however may not be in detail or at 
length. In a Madras case it was held that the giving of reasons was not 
obligatory but it was desirable that such reasons be given.It should be 
indicated to the Court below in what manner its order was incorrect, but the 
accused person must not be unduly embarrased by a discussion of the merits 
of the case, since the matter does not terminate there. 

A revisional Court may order commitment under Section 398, Cri.P.C., 
to the Court of Session if it considers that the accused person has been impro¬ 
perly discharged. In such a case it must clearly indicate the reasons which 
would justify it in doing so and should also specify the ofTencc for which tlie 
accused is to be committed to the sessions so that the order may be exarnim^d 
by the High Court, if it is challenged. 

Where an order of commitment has been made on an application 
in revision, the Magistrate need not take the evidence all over again. 
He need only reopen the original proceedings, frame a charge^, explain it 
to the accused and after taking the list of witnesses if any furnished for the 
defence, make a short formal order of committal, under the orde rs of the 
higher Court. 
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Remarks about Subordinate Courts 

‘‘A superior Court when delivering judgment should use restrained lang¬ 
uage about inferior Courts so that confidence of the public in the administra¬ 
tion of justice might not be shakrui^^. This was observed by Chief Justice B. 
Malik of the Allahabad High Court in the case of Kameshwar Dutt Misra v. 

It is needless to emphasise the weight of this pronouncement of the 
eminent Judge. The language used by their Lordships of the Privy Council and 
the Supreme Court in their judgment are models not only of clarity of views 
pronounced but also of dignity and restrained judicial language. It is unfortu¬ 
nate that sometimes appellate Judges even in exalted positions, forget them¬ 
selves and are carried away by whims and caprices in criticising Subordinate 
Courts. Even if the appellate Judge comes to a different conclusion from the 
one arrived at by the subordinate Court, but if the view taken by that Court 
is also possible, strong criticism is not called for and the appellate Judge 
should rest content by expressing his disagreement and fairly criticising the 
view of Court below after giving reasons. 

A Bench of the Patna High Court observed in Ram Prasad Mandal v. The 
Kin^M 

*'liigh Court will always hesitate to ascribe a lack oi'Judicial detachment and impar¬ 
tiality to any subordinate judicial ollicer. An oliicer so castigated must remain dumb. He 
can have no opportunity to reply though his. career may be adversely aUcclcd. Id the 
allegations made against him by the parly, he has of course, the right to reply, and his 
reply will always be considered by the Court. But against the comments of the Court, the 
ofiiccr can have no remedy and the Court therefore, will be careful to refrain from such 
comments unless absolutely constrained by the material before it,** 

Principles for expunging of remarks from judgments 

Magistrates and Judges are entitled to pass remarks in their judgments on 
the conduct of a party or of a witness to proceedings provided the remarks are 
justified by findings. Tliey are not expected to play to the gallery, nor to invoke 
the press in a manner which is liable to be misunderstood and may land the 
administration in general in an awkward situation.^’ Judges, when comment¬ 
ing on the conduct of parties and others, should be very careful to use sober 
restrained language. A passage which is not necessary to the conclusion of 
the Judge nor even necessary to his argument andis likely to militate seriously 
against party's earning a living in his profession should be expunged from 
the judgment.^® 

While on the one hand Courts are at liberty to discuss the conduct of the 
persons before them, either as parties or as witnesses untrammelled by any 
considerations, on the other they arc not permitted to travel beyond the record 
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and are bound lo exercise due restraint on the language employed by them. 
In other words, they should neither make any such sweeping assertion as are 
not borne out by the evidence produced before them nor should they use 
language which is unduly harsh. 

On one hand, it has to be borne in mind that in weighing evidence and 
arriving at conclusions on qm^stions of fact, lower Courts have to review the 
conduct of witnesses with reference to particular incidents and at times have lo 
adjudge generally on the veracity or otherwise of such ptTsoris, and in doing so 
they have often to make remarks which reflect adverstdy on tln ir character. Tt 
is of the utmost importance to the administration of justice that Courts should 
be allowed lo perform their functions freely and fearlessly and without undue 
interference by the High Court. At the same time it is e(|ually necessary that 
the right of Magistrates to make disparaging remarks on persons who appear, 
or are named, in the course of a trial, is one that should be exercised with 
great reserve and moderation, ('specially where the person disparaged has had 
little or no opportunity of explaining or defending himself.^® 

The jurisdiction given to the High Court under Section 482, Cri.P C., 
judicially to correct a judgment passed by a lower Court is very exc(*ptional 
jurisdiction and should be exercised in the most exceptional cases. Bui there 
are three principles, the violation of which the High Court will not view with 
an approving eye. First, no person should be condemned without being heard ; 
second in making his criticism the Magistrate or Judge should not travel outside 
the record; and third, the criticism should be made with sobriety and a due 
scnce of responsibility. Where therefore a breach of these principles has 
been discovered, the High Courts have not hesitated to express displeasure by 
making an appropriate correction in the subordinate Court's judgment. 

In an application by the State under Section 482, Criminal Procedure 
Code, for certain remarks to be expunged from the judgment, it was held in an 
Allahabad case that objectionable remarks can be expunged under Section 482 
Cri.P.C., provided these remarks are separable from the decision and are 
irrelevant to the findings and amount to obiter dicta. Those observations which 
are made on a ‘justiciable issue^ and which are part of the fabric of the 
judgment cannot be deleted for the judgment cannot be mutilated. In such a 
case only a clarification can be made.*^ 


19. In re Advocate General, ILR 1938 Lah 
327 ; 40 CriLJ 655. 

20. In the matter cj' Daly^ ILR 1927 Lah 
269; State of Bombay v. Nilkanth, AIR 


1954 Bom 55. 

21. State v. Chhotey Lai, 1955 ALJ 240. 

22. Slate v. Prayag Bux, ILR 1958 All p 



APPENDIX A 

CONSTITUTION AND POWERS OF CRIMINAL 
COURTS AND OFFICES 

[Chapter II, Cr.P.C., 1973J 
Sections 6-25 

CONSTITUTION OF CRIMINAL COURTS AND OFFICERS 

6« Classes of Criminal Courts. —Besides the High Courts and the 
Courts coustituted under any law, other than this Code, there shall be, in 
every State, the following classes of Criminal Courts, namely— 

(*) Courts of Session; 

(n) Judicial Magistrates of the first class and, in any metropolitan 
area, Metropolitan Magistrates; 

{Hi) Judicial Magistrates of the second class; and 
{iv) Executive Magistrates. 

Corresponding Law: S. 6 of Act V of 1898. 

7. Territorial divisions. —(1) Every State shall b*.* a sessions division 
or shall consist of sessions divisions; and every sessions division shall, for the 
purposes of this Code, be a district or consist of districts : 

Corresponding Law: S. 7(1} of Act V of 1898. 

Provided that every metropolitan area shall, for the said purposes, be a 
separate sessions division and district. 

Corresponding Law; S. 7(4) of Act V of 1898. 

(2) The State Government may, after consultation with the High Court, 
alter the limits or the number of such divisions and districts. 

Corresponding Law: S. 7(2} of Act V of 1898. 

(3) The State Government may, after consultation with the High Court, 
divide any district into sub-divisions and may alter the limits or the number 
of such sub-divisions. 

Corresponding Law: S. 8(1) of Act V of 1898. 

(4) The sessions divisions, districts and sub-divisions existing in a State at 
the commencement of this Code, shall be deemed to have been formed under 
this section. 

Corresponding Law: Si. 7(3) and 3(2) of Act V of 1898. 

8. Metropolitan areas. —(1) The State Government may, by 
notification, declare that, as from such date as may be specified in the 
notification, any area in the State comprising a city or town whose population 
exceeds one million shall be a metropolitan area for the purposes of this 
Code. 

(2) As from the commencement of this Code, each of the Presidency- 
towns of Bombay, Calcutta and Madras and the city of Ahraedabad shall be 
deemed to be declared under sub-section (1) to be a metropolitan area. 



A] CONSTITUTION AND POWERS OF CRIMINAL COURTS AND OFFICES 39? 

(3) The State Government may, by notification, extend, reduce or alter 
the limits of a metropolitan area l^ut the reduction or alteration shall not. be 
so made as to reduce the population of such area to less than on(‘ million. 

(4) Where, after an area has been declared or deeiiu'cl to have been 
declared to b(?, a metro;>olitan area, the population of such area falls below 
one million, sucli area shall, on and from such date as the Stale Government 
may, by notification, specify in this behalf, ct‘asc to be a metropolitan area; 
but notwithstanding such cesser, any inquiry, trial or appeal pending 
immediately before such cesser before any Court or Magistrate in such area 
shall continue to be dealt with under this Code, as if such cesser had not 
taken places 

(5) Where the State Government reduces or alters, under sub-section (3), 
the limits of any metropolitan area, such reduction or alteration shall not 
affect any inquiry, trial or appeal pending immediate ly beO)re such reduction 
or alteration before any Court or Magistrate, and every such inquiry, trial or 
appeal shall continue to be dealt with under this Code as if such reduction or 
alteration had not taken place. 

Explanation, —In this section, the expression ‘‘population^’ means the 
population as ascertained at the last preceding census of which the r(*levant 
figures have been published. 

9. Court of Session. — (1) The State Government shall establish a 
Court of Session for every sessions division. 

Corresponding Law : S. 9(1) of Act V of 1898. 

(2) Every Court of Session shall be presided over by a Judge, to be 
appointed by the High Court. 

(3) The High Court may also appoint Additional Sessions Judgt^s and 
Assistant Sessions Judges to exercise jurisdiction in a Court of Session. 

Corresponding Law : S. 9(3) of Act V of 1898. 

(4) The Sessions Judge of one sessions division may be appointed by 
the High Court to be also an Additional Sessions Judge of another division, 
and in such case he may sit for the disposal of cases at such place or 
places in the other division as the High Court may direct. 

Corresponding Law : S. 9(4) of Act V of 1898. 

(5) Where the office of the Sessions Judge is vacant, the High Court 
may make arrangements for the disposal of any urgent application whicii is, 
or may be, made or pending before such Court of Session by an Additional 
or Assistant Sessions Judge, or, if there be no Additional or Assistant Sessions 
Judge, by a Chief Judicial Magistrate, in the sessions division; and every 
such Judge or Magistrate shall have jurisdiction to deal with any such 
application. 

(6) The Court of Session shall ordinarily hold its sitting at such place or 
places as the High Court may, by notification, specify; but, if, in any parti¬ 
cular case, the Court of Session is of opinion that it will tend to the generrjl 
convenience of the parties and witnesses to hold its sittings at any other place 
in the sessions division, it may, with the consent of the prosecution and the 
accused, sit at that place for the disposal of the case or the examination of 
any witness or witnesses therein. 

Corresponding Law: S. 9(2} of Act V of 1898. 
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Explanation ,—For the purposes of this Code, “appointment^^ does not 
include the first appointment, posting or promotion of a person by the 
Government to any Service, or post in connection with the affairs of the 
Union or of a State, where under any law, such appointment, posting or 
promotion is rt^quired to be made by Government. 

STATE AMENDMENT 

Uttar Pradesh. —In Section 9 of the Code of Criminal Procedure, 1973, hereinafter 
referred to as the said Code, in sub-section (6), the following proviso shall be inserted^ 
namely:— 

“Provided that the Court of Session may hold, or the High Court may direct the 
Court of Session to hold, its sitting in any particular case at any place in the sessions 
division, where it appears expedient to do so for considerations < f internal security or 
public order, and in such cases, the consent of the prosecution and accused shall not be 
necessary.**—U. P. Act No. 16 of 1976, S. 2, w.c.f. 28-1 -1975. 

10. Subordination of Assistant Sessions Judges. — (1) All Assistant 
Sessions Judges shall be subordinate to the Sessions Judge in whose Court 
til. y extTcise jurisdiction. 

(2) The Sessions Judge may, from time to time, make rules consistent 
with this Code, as to the distribution of business among such Assistant 
Sessions Judges. 

(3) The Sessions Jiidg(' may also make provision for the disposal of any 
urgent application, in the event of his absence or inability to act, by an 
Additional or Assistant Sessions Judge, or, if there be no Additional or Assis¬ 
tant S(‘Ssion8 Judge, by th(^ Chief Judicial Magistrate, and every such Judge 
or Magistrate shall b(» deem<‘d to have jurisdiction to deal with any such 
application. 

11. Courts of Judicial Magistrates. —(1) In every district (not being 
a metrofK)litari area), there shall b(? established as many Courts of Judicial 
Magistrates of the first class and of the second class, and at .such plact'S, as 
the State G<»vernuient may, after consultation with the High Court, by 
notification, specify: 

^[Provided that the State Government may, after consultation with the 
High Court, establish, for any local area, one or more Special Courts of 
Judicial Magistrates of the first class or of the second class to try any parti¬ 
cular case or particular class of cases, and where any such Special Court is 
established, no other court of Magistrate in the local area shall have jurisdic¬ 
tion to try any case or class of cases for the trial of which Special Court of 
Judicial Magistrate has been established.] 

(2) The presiding officers of such Courts shall be appointed by the High 
Court. 

(3) The High Court may, whenever it appears to it to be expedient or 
necessary, confer the powers of a Judicial Magistrate of the first class or of 
the second class on any member of the Judicial Service of the Stale, 
functioning as a Judge in a Civil Court. 

STATES AMENDMENTS 

Andaman and Nicobar Islands, Dadra and Nagar Haveli and Lakshadweep.— 

In the Code, as it applies to the Union Territories to which this Regulation extends, in sub¬ 
section (3) of Section 11, for the words “any member of the Judicial Service of the State, 


3* tm, by the Cr.P.C. (Amendment) Act, 1978, S. 3* 
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functioning as a Judge in a Civil Court’*, the words “any person discharging the functions 
of a Civil Court” shall be substituted. —Regulation I of 1974 (30-3-1974). 

Bihar.— After sub-section (3) of Section 11 the following sub-section shall be inserted 

and shall be deemed always to have been inserted, namely : 

“l4) The State Goyernnicnt may likewise establish for any local area one or 
more Courts of Judicial Magistrate of the first class or second class to try any 
particular cases or particular classes or categories of cases.”—Bihar Act 8 of 1977 

S. 2. ' ’ 

Haryana. —After sub-section (1) of Section II the following sub-section shall be 
inserted and shall always be deemed to have been inserted, namely : 

“(1-A) The Slate Government may likewise establish as maiiv Courts of Judicial 
Magistrates of the first class and of the second class iu respect to particular cases or to 
particular class or classes of cases, or to cases generally in any local area.”—Haryana 
Act 16 of 1976, S. 2, w.c.f. 24-2-1976. 

(See also provision on Validation given with Haryana amendment under Section 13.) 

Punjab. —In Section 11 after sub-section (T, the following s»ib-section shall be and 
shall always be deemed to have been inserted, namely: 

“(l-A) The State Government may likewise establish as many Courts of Judicial 
Magistrates of the first class in respect to particular cases or to particular classes of 
cases or in regard to cases generally, in any local area.”—Punjab Act 9 of 1978, w c.f. 
14-4-1978. 

Rajasthan. —After sub-section (1) of Section 11, the following new sub-section shall 
be inserted, namely: 

“(1-A) The State Government may likewise establish at many Courts of Judicial 
Magistrates of the lirst class and of the .second class in respect to particular cases, or to 
a particular class or particular classes of cases, or in regard to in cases generally, in 
any local area.”—RajasThan Act 10 of 1977, S. 2, w.c.f. 3-3-1977. 

Uttar Pradesh. —.After sub-section (I) of Section 11 the following sub-section shall be 
inserted, and be deemed always to have been inserted, namely: 

“(1-A) The State Government may likewise establish as many Courts of Judicial 
Magistrates of the first class and of the second class in respect to particular cases, or to 
a particular class or particular classes of cases, or in regard to cases generally, in any 
local area.”—U. P. Act 16 of 1976, S. 3. 

(See also provision on Validation given with U. P. Amendment under Section 13.) 

12. Chief Judicial Magistrate and Additional Chief Judicial 
Magistrate, etc. — (1) In every district (not being a iiK'tropoiitan area), 
the High Court shall appoint a Judicial ISIagistrate of the first class to be tlic 
Chief Judicial Magistrate. 

(2) The High Court may appoint any Judicial Magistrate of the first 
class to be an Additional Chief Judicial Magistrate, and such Magistrate 
shall have all or any of the powers of a Chief Judicial Magistrate under 
this Code or under any other law for ihtJ time being in force as the High 
Court may direct. 

(3) (fl) The High Court may designate any Judicial Magistrate of the 
first class in any sub-division as the Sub-divisional Judicial Magistrate and 
relieve him of the lesporisibiliiies specified in this section as occasion 
requires. 

(b) Subject to the general control of the Chief Judicial Magistrate, 
every Sub-divisional Judicial Magistrate shall also have and exercise, such 
powers of supervision and control over the work of the Judicial Magistrates 
(other than Additional Chief Judicial Magistrates) in the sub-division as the 
High Court may, by general or special order, specify in this behalf, 
Gorretpemding Law: S. 10 of Act V of 1898. 
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13. Special Judicial Magistrates. —(1) The High Court may, if 
reciuosted by the Central or State Government so to do, confer upon any 
person who holds or has held any post under the Government, all or any 
of the powers conferred or conferrable by or under this Code on a Judicial 
Magistrate ^[of the first class or of the second class, in respect to particular 
cases or to particular classes of cases, in any local area, not being a metro¬ 
politan area] : 

Provided that no such power shall be conferred on a person unless he 
possesses such qualification or experience in relation to legal affairs as the 
High Court may, by rules, specify. 

(2) Such Magistrates shall be called Special Judicial Magistrates and 
shall be appointed for such term, not exceeding one year at a time, as the 
High Court may, by general or special order, direct. 

(3) The. High Court may empower a Special Judicial Magistrate to 
(‘xercis(» the powers of a Metropolitan Magistrate in relation to any metro¬ 
politan area outside his local jurisdiction.] 

Corresponding Law : S. 14 of Act V of 1898. 

STATES AMENDMENTS 

Bihar.—In Section 13 of the said Code for the words “in any district*’ the words 
“in any local area” shall be substituted and shall be deemed to have been always substituted ,— 
lUhar Act 8 of 1977, S. 3, w.c.f. iO-1-1977. 

Haryana. —In Section 13 of the principal Act,— 

(fl) for the words “second class”, the words “first class or second class” shall be substi^ 
tuted and shall always be deemed to have been substituted; 

{b) for the words “in any district” the words **in any local area” shall be substituted 
and shall always be deemed to have been substituted. 

Validation. —Notwithstanding anything contained in any judgment, decree or order of 
any court, any notification issued by the Government before the commencement of this Act, 
purporting to establish any Court of Judicial Magistrate having jurisdiction over more than 
one district shall be deemed to have been issued under Section 11 read with Section 13 of 
the principal Act as amended by this Act and be deemed to be and always to have been 
valid.—Haryana Act No. 16 of 1976, Ss. 3 and 4 (24-2-1976). 

Punjab. —In Section 13, in sub-section (1), for the words “second class”, the words 
“first class or second class” and for the words “in any district”, the words “in any local 
area” shall be substituted. — Punjab Act No. 9 of 1978, S. 3, w.c.f. 14-4-1978. 

Uttar Pradesh. —In Section 13 for the words “second class” the words “first or 
fccond class” shall be substituted and for the words “in any district” the words “in any local 
area” shall be substituted. 

Validation. —Notwithstanding any judgment, decree or order of any Court,— 

(fl) any notiheation of the State Government issued before November 28, 1975 pur¬ 
porting to establish any Court of Judicial Magistrates having jurisdiction over 
more than one district shall be deemed to have been issued under Section 11 read 
with Section 13 of the said Code as amended by this Act and be deemed to be 
and always to have been valid.—^U. P. Act No. 16 of 1976, Ss. 4 and 11. 

14. Local jurisdiction of Judicial Magistrates.— Subject to the 
control of the High Court, the Chief Judicial Magistrate may, from time 
to time, define the local limits of the areas within which the Magistrates 
appointed under Section 11 or under Section 13 may exercise all or any of 
the powers with which they may respectively be invested under this Code: 


4. Subs, by the Cr.P.C. (Amendment) Act, 1978, S. 4. 

5. In9* by ibid,, Sf 5* 
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•[Provided that the Court of a Special Judicial Magistrate may hold 
its sitting at any place within the local area for which it is established.] 

Gorresponding Law : S. 12 of Act V of 1898. 

(2) Except as otherwise provided by such definition, the jurisdiction and 
powers of every such Magistrate shall extend throughout the district. 

®[(3) Where the local jurisdiction of a Magistrate, appointed under 
Section 11 or Section 13 or Section 18, extends to an area beyond the 
district, or the metropolitan area, as (he case may be, in which he ordinarily 
holds (^ourt, any reference in this Code to the Court of Session, Chief 
Judicial Magistrate or the Chief Metropolitan Magistrate shall, in relation 
to such Magistrate, throughout the area within his local jurisdiction, be 
construed, unless the context otherwise requires, at a reference to the Court 
of Session, Chief Judicial Magistrate, or Chief Metropolitan Magistrate, as 
the case may be, exercising jurisdiction in relation to the said district or 
metropolitan area.] 

STATE AMENDMENT 

S. 14-A. 

Maharashtra. —After Section 14, the following section shall be inserted, namely : 

“14-A. Investing Judicial Magistrates with jurisdiction in specified cases or local area. — 
The High C ourt may invest any JudiciarMagislrate with all or any of the powers 
conferred or conferrable by or under this Code upon a Judicial Magistrate in respect 
to particular cases or to a particular class or classes of cases or in regard to cases 
generally in any local area consisting of all or any of the districts specified by it in 
this behalf**.—Maharashtra Act No. 23 of 1976, S. 2, w.e.f. 9-6-1976. 

15. Subordination of Judicial Magistrates. —(1) Every Chief 
Judicial Magistrate shall be subordinate to the Sessions Judge ; and every other 
Judicial Magistrate shall, subject to the general control of the Sessions Judge, 
Tie subordinate to the Chief Judicial Magistrate. 

(2) The Chief Judicial Magistrate may, from time to time, make rules 
or give special orders, consistent with this Code, as to the distribution of 
business among the Judicial Magistrates subordinate to him. 

Corresponding Law : S. 17 of Act V of 1898. 

STATE AMENDMENT 

Bihar. —After sub-scction (2) of Section 15 the following sub-section shall be substituted 
and shall be deemed always to have been substituted, namely: 

“(3) Any Judicial Magistrate exercising powers over any local area extending 
beyond the district in which he holds his court shall be subordinate to the Chief 
Judicial Magistrate of the said district and reference in this Code to the Sessions Judge 
sliall be deemed to be reference to the Sessions Judge of that district where he holds 
his court.*’—Bihar Act No. 8 of 1977, S. 4. 

16. Courts of Metropolitan Magistrates. —(1) In every metropoli¬ 
tan area, there shall be established as many Courts of Metropolitan Magis¬ 
trates, and at such places, as the State Government may, after consultation 
with the High Court, by notification, specify. 

(2) The presiding officers of such Courts shall be appointed by the 
High Court. 

(3) The jurisdiction and powers of every Metropolitan Magistrate shall 
extend throughout the metropolitan area. 

Corresponding Law : S. 20 of Act V of 1898. 


6t /fill by Crt Ft C. (Amendment) Act, 1978| S. 5. 
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17. Chief Metropolitan Magistrate and Additional Chief Metro¬ 
politan Magistrate. —(1) The High Court shall, in relation to every 
metropolitan area within its local jurisdiction, appoint a Metropolitan 
Magistrate to be the Chief Metropolitan Magistrate for such metropolitan 


(2) The High Court may appoint any Metropolitan Magistrate to be an 
Additional Chief Metropolitan Magistrate, and such Magistrate shall have 
all or any of the powers of a Chief Metropolitan Magistrate under this Code 
or under any other law for the time being in force as the High Court may 
direct. 

Corresponding Law ; S. 18 of Act V of 1898. 

18. Special Metropolitan Magistrates. —(1) The High Court may, 
if requested by the Central or State Government so to do, confer upon any 
person who holds or has held any post under the Government, all or any of the 
powers conferred or conferrable by or under this Code on a Metropolitan 
Magistrate, in respect to particular cases or to particular classes of cases 
f * * * I’ in any metropolitan area within its local jurisdiction : 

Provided that no such power shall be conferred on a person unless he 
possesses such qualification or experience in relation to legal affairs as the 
High Court may, by rules, specify. 

(2) Such Magistrates shall be called Special Metropolitan Magistrates 
and shall be appointed for such term, not exceeding one year at a time, as 
iVie High Court may, by general or special order direct. 

^1 (3) Tite High Court or the State Government, as the case may be, 
may empower any Special Metropolitan Magistrate to exercise, in any local 
area outside the metropolitan ar(‘a, the powers of a Judicial Magistrate of the 
first class.] 

Corresponding Law : S. 14 of Act V of 1898. 

STATE AMENDMENT 

Maharashtra. —In Section 18 in sub-scction (1), for the words “in any metropolitan 
area” tlie words “in one or more metropolitan areas” shall be substituted. —Maharashtra Act 
23 of 1976, S. 3, w.e.f. 9-ti-19;6. 

19. Subordination of Metropolitan Magistrates. — (1) The Chief 
Metropolitan Magistrate and every Additional Chief Metropolitan Magistrate 
shall be suboidinate to the Sessions Judge; and every other Metropolitan 
Magistrate shall, subject to the general control of the Sessions Judge, be 
subordinate to the Chief Metropolitan Magistrate. 

(2) The High Court may, for the purposes of this Code, define the 
extent of the subordination, if any, of the Additional Chief Metropolitan 
Magistrates to the Chief Metropolitan Magistrate. 

(3) The Chief Metropolitan Magistrate may, from time to time, make 
rules or give special orders, consistent with this Code, as to the distribution 
of business among the Metropolitan Magistrates and as to the allocation of 
business to an Additional Chief Metropolitan Magistrate. 

Corresponding Law; S. 21 of Act V of 1898. 


7. Words “or to cases generally” omitted bv the Cr.P.C. (Amendment) Act, 1978, S. 6, 

8. Subs, by Cr.P.C. (Amendment) Act, 1978, S. 6. 
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20. Executive Magistrates. —(I) In rvcry district and in every 
metropolitan area, the State Government may appoint as many persons as 
it thinks fit to be Executive Magistrates and shall appoint one of them to 
be the District Magistrate. 

(2) The State Government may appoint any Executive Magistrate to 
be an Additional District Magistrate, and such Magistrate shall have ®[such] 
of the powers of a District Magistrate under this Code or under any 
other law for the time being in force, ’®[as may be din cted by the Slate 
Government]. 

(3) Whenever, in consequence of the office of a District Magistrate 
becoming vacant, any officer succeeds temporarily to the i xeciitive adminis¬ 
tration of the district, such officer shall, pt iuling the orders of the State 
Government, exercise ail the powers and peiforrn all tlu* duties respectively 
conferred and imposed by this Code on the District Magistrate. 

(4) The State Government may place an Executivi* Magistrate in charge 
of a sub-division and may relieve him of the charge as occasion requires ; and 
the Magistrate so placed in charge of a sub division shall be called the Sub- 
divisional Magistrate. 

(5) Nothing in this section shall preclude the Stale Government from 
conferring, under any law for the time being in force, on a Commissioner of 
Police, all or any of the powers of an Executive Magistrate in relation to a 
metropolitan area. 

21. Special Executive Magistrates. —The Slate Government may 
appoint, for such term as it may think fit, Ex('cutive MagistralOiS, for 
particular areas or for the performance of the particular functions and Cf)nfer 
on such Special Executive Magistrates such of tlu^ powi*rs as are con- 
ferrable under this Code on Executive Magistrates, as it may deem fit. 

Corresponding Law; S. 13 of Act V of 1898. 

22. Local jurisdiction of Executive Magistrates. — (1) Subject to 
the control of the State Govc'rnment, the District Magistrate may, from time 
to time, define the local limits of the areas within which (lie Executive 
Magistrates may exercise all or any of the j)owers with which they may be 
invested under this Code. 

(2) Except as otherwise provided by such definition, the jurisdiction and 
powers of every such Magistrate shall extend throughout the district. 

23. Subordination of Executive Magistrates. —(1) All Executive 
Magistrates, other than the Additional District Magistrate, shall be subordi¬ 
nate to the District Magistrate, and every Executive Magistrate (other than 
the Sub-divisional Magistrate) exercising powers in a sub-division shall also 
be subordinate to the Sub-divisional Magistrate, subject, however, to the 
general control of the District Magistrate, 

Corresponding Law : S. 12 of Act V of 1898. 

(2) The District Magistrate may, from time to time, make rules or give 
special orders, consistent with this Code, as to the distribution of business 


9. Subs, bv Cr.P.C., S. 7 for the words “all or any’*. 
10 i Added by ibidi 
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among the Executive Magistrates subordinate to him and as to the alloca¬ 
tion of business to an Additional District Magistrate. 

Corresponding Law : S. 17 of Act V of 1898. 

^^[24. Public Prosecutors. —(1) For every High Court, the Central 
Government or the State Government shall, after consultation with the High 
Court, appoint a Public Prosecutor and may also a])point one or more Addi¬ 
tional Public Prosecutors, for conducting in such Court, any prosecution, 
appeal or other proceeding on belialf of the Central Government or State 
Gove rnment, as the case may be. 

(2) The Central Government may appoint one or more Public Prosecu¬ 
tors, for the purpose of conducting any case or class of cases in any district, 
or local area. 

(3) For every district, the State Government shall appoint a Public 
Prosecutor and may also appoint one or more Additional Public Prosecutors 
for the district: 

Provided that the Public Prosecutor or Additional Public Prosecutor 
appointed for one district may be appointe d also to be a Public Prosecutor 
or an Additional Public Prosecutor, as the case may be, for another district. 

(4) The District Magistrate shall, in consultation with the Sessions 
Judge, prepare a pan(‘l of names of persons, who are, in his opinion, fit to 
be appointed as Public Prosecutors or Additional Public Prosecutors for the 
district. 

(5) No person shall be appointed by the State Government as the Public 
Prosecutor or Additional Public Prosecutor for the district unlc'ss his name 
appears in the panel of names prepared by the District Magistrate under 
sub-section (4). 

(6) Notwithstanding anything contained in sub-section (5), where in 
a State there exists a regular Cadre of Prosecuting Officers, the State Govern¬ 
ment shall appoint a Public Prosecutor or an Additional Public Prosecutor 
only from among the persons constituting such Cadre: 

Provided that where, in the opinion of the State Government, no sui¬ 
table person is available in such Cadre for such appointment that Government 
may appoint a person as Public Prostrculor or Additional Public Prosecutor, 
as the case may be, from the panel of names prepared by the District 
Magistrate under sub-section (4). 

(7) A person shall be eligible to be appointed as a Public Prosecutor 
or an Additional Public Prosecutor under sub-section (1) or sub-section (2) 
or sub-section (3) or sub-section ^6), only if he has been in practice as an 
advocate for not less than seven years. 

(8) The Central Government or the State Government may appoint, 
for the purposes of any case or class of cases, a person who has been in 
practice as an advocate for not less than ten years as a Special Public 
Prosecutor. 

(9) For the purposes of sub-.section (7) and sub-section (8), the period 
during which a person has been in practice as a pleader, or has rendered 


11. Subs, by Cr.P.C. (Amendment) Act, 1978, S« 8 
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(whether before or after the commencement of this Code) service as a 
Public Prosecutor or as an Additional Public Prosecutor or Assistant Public 
Prosecutor or other Prosecuting Officer, by whatever name called, shall be 
deemed to be the period during which such person has been in practice as 
an advocate.] 

Corresponding Law : S. 492 (1) of Act of 1898. 

STATES AMENDMENTS 

Maharashtra. —In Section 24 in its application to the State of Maharashtra,— 

(a) in sub-section (1), the words “after consultation with the High Court,** shall be 
deleted ; 

{b) in sub-section (4), for the words “in consultation with the Sessions Judge,” the 
words “with the approval of the State Government,** shall be substituted .— 
Maharashtra Act 34 of 1981, w.e.f. 26-5-1981. 

Uttar Pradesh. —In Section 24— 

(fl) in sub-section (1), after the words “Public Prosecutor*’ the words “and one or 
more Additional Public Prosecutors’* shall be inserted and be deemed always to 
have been inserted; 

(b) after sub-section (6), the following sub-section shall be inserted and be deemed 
always to have been inserted, namely : 

“(7) For the purposes of sub-sections (5) and (6), the period during which 
a person has been in practice as a pleader, or has rendered service as a Public 
Prosecutor, Additional Public Prosecutor or Assistant Public Prosecutor shall be 
deemed to be the period during which such person has been in practice as an 
advocate”.—U. P. Act 33 of 1978, S. 2, w.e.f 9-10-1978. 

25. Assistant Public Prosecutors.— (1) The State Government shall 
appoint in every district one or more Assistant Public Prosecutors for con¬ 
ducting prosecutions in the Courts of Magistrates. 

^^[(1-A) The Central Government may appoint one or more Assistant 
Public Prosecutors for the purpose of conducting any case or class of cases in 
the Courts of Magistrates.] 

(2) Save as otherwise provided in sub-section (3), no police officer shall 
be eligible to be appointed as an Assistant Public Prosecutor. 

(3) Where no Assistant Public Prosecutor is available for the purposes 
of any particular case, the District Magistrate may appoint any other person 
to be the Assistant Public Prosecutor in charge of that case: 

Provided that a police officer shall not be so appointed— 

(fl) if he has taken any part in the investigation into the offence with 
respect to which the accused is being prosecuted; or 

{b) if he is below the rank of Inspector. 

STATE AMENDMENT 

Uttar Pradesh. —In Section 25 in sub section (2), the following proviso shall be 
inserted and be deemed always to have been inserted, namely : 

“Provided that nothing in this sub-section shall be construed to prohibit the State 
Government fiom exercising its control over Assistant Public Prosecutor through police 
officers.**—U. P. Act 16 of 1976, S. 5. 


12. Ins. by the Cr.P.C. (Amendment) Act, 1978, S. 9. 
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Chapter 111, Cr.P.G., 1973, Ss. 26 to 40 
POWER OF COURTS 

26. Courts by which offences are triable.— Subject to the other 

provisions of this Code,— 

(а) any offence under the Indian Penal Code (45 of 1860) may be 
tri(^d by— 

(i) the High Gourl, or 

(n) the Court of Session, or 

(in') any other Court by which such offence is shown in the First 
Schedule to be tjiable, 

(б) any offence under any other law shall, when any Court is men¬ 
tioned in this behalf in such law, be tried by such Court and 
when no Court is so mentioned, may be tried by— 

(ij tlu* High Court, or 

(ii) any other Court by which such offence is shown in the First 
Schedule to be triable. 

Corresponding Law : Ss. 28 and 29 of Act V of 1898. 

27. Jurisdiction in the case of Juveniles. —Any offence not puni¬ 
shable with deaiii or iniprisonrnerit for life, coniniitted by any person who 
at the date when he appears or is brought before the Court is under the age 
of sixteen years, may be tried by the Court of a Chief Judicial Magistrate, 
or by any Court specially empowered under the Children Act, 1960 (60 of 
1960), or atjy olht r law for the time being in force providing for the treat¬ 
ment, training and rehabilitation of youthful offenders. 

Corresponding Law : S. 29-B of Act V of 1898. 

28. Sentences which High Courts and Sessions Judges may 
pass. —(i) A Higli Court may pass any sentence authorised by law. 

(2) A Sessions Judge or Additional Sessions Judge may pass any sentence 
authorised by law; ]>ut any sentence of death passed by any such Judge 
shall be subject to confirmation by th(' High Court. 

(3) An Assisi c'lit Sessions Judge may pass any sentence authorised by 
law except a sentence of death or of imprisonment for life or of imprisonment 
for a term exceeding ten years. 

Corresponding Law : S. 31 of Act V of 1898. 

29. Sentences which Magistrates may pass.—(1) The Court of a 
Chief Judicial Magistrate may pass any sentence authorised by law except a 
sentence of death or of imprisonment for life or imprisonment for a term 
exceeding seven yeais. 

(2) The Cour t of a Magistrate of the first class may pass a sentence of 
imprisonment for a term not exceeding three years, or of fine not exceeding 
five thousand rupees, or of both. 

(3) The Court of a Magistrate of the second class may pass a sentence 
of imprisonment for a term not exceeding one year, or of fine not exceeding 
one thousand rupees, or of both. 

(4) The Court of a Chief Metropolitan Magistrate shall have the 
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powers of the court of a Chief Judicial Magistrate and that of a Metropolitan 
Magistrate, the powers of the Court of a Magistrate of the first class. 

Corresponding Law: S. 32 of Act V of 1898. 

30. Sentence of imprisonment in default of fine. —(1) The Court 
of a Magistrate may award such term of imprisonment in d(*fault of pay¬ 
ment of fine as is authorised by law : 

Provided that the term — 

{a) is not in excess of the powers of the Magistrate undcT S('(nion 29 ; 

{b) shall not, where imprisonment has been award(‘d as part of 
the substantive sentence, exceed one-fourth of the term of 
imprisonment which the Magistrate is competent to inflict as 
punishment for the offence otherwise than as imprisonment in 
default of payment of the fine. 

(2) The imprisonment awarded under this section may be in addition 
to a substantive sentence of imprisonment for the maximum term awardable 
by the Magistrate under Section 29. 

Corresponding Law: S. 33 of Act V of 1898. 

31. Sentence in cases of conviction of several offences at one 
trial.— (1) When a person is convicted at one trial of two or more ofi'ence.s, 
the Court may, subject to the provisions of Section 71 of the Indian Penal 
Code (45 of I860), sentence him for such offences, to the several punishments 
prescribed therefor which such Court is competent to inflict; such punishrm lUs 
when consisting of imprisonment to commence the one after the expiration of 
the other in such order as the Court may direct, unless the Court dirixts that 
such punishments shall run concurrently. 

(2) In the case of consecutive sentences, it shall not be necessary for 
the Court by reason only of the aggregate punishment for the several ofiVnees 
being in excess of the punishment which it is competent to inflict on convic¬ 
tion of a single offence, to send the offender for trial before a higher Court: 

Provided that— 

(fl) in no case shall such person be sentenced to imprisonment for a 
longer period than fourteen years ; 

(A) the aggregate punishment shall not exceed twice the amount of 
punishment which the Court is competent to inflict for a single 
offence. 

(3) For the purpose of appeal by a conviett^d person, the aggregate of 
the consecutive sentences passed against him under this s(Xtion shall be 
deemed to be a single sentence. 

Corresponding Law : S. 35 of Act V of 1898. 

32. Mode of conferring powers.— (1) In conferring powers under 
this Code, the High Court or the Stale Government, as the case may be, may, 
by order, empower persons specially by name or in virtue of their offices or 
classes of officials generally by their official titles. 

(2) Every such order shall take effect from the date on which it is com¬ 
municated to the person so empowered. 

Corresponding Law : S. 39 of Act V of 1898. 
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33. Powers of officers appointed. —Whenever any person holding an 
office in the service of Government who has been invested by the High Court 
or the State Government with any powers under this Code throughout any 
local area is appointed to an equal or higher office of the same nature, 
within a like local area under the same State Government, he shall, unless 
the High Court or the State Government, as the case may be, otherwise 
directs, or has otherwise directed, exercise the same powers in the local area 
in which he is so appointed. 

Corresponding Law : S. 40 of Act V of 1898. 

34. Withdrawal of powers. —(1) The High Court or the State 
Government, as the case may be, may withdraw all or any of the powers 
conferred by it under this Code on any person or by any officer subordinate 
to it. 


(2) Any powers conferred by the Chief Judicial Magistrate or by the 
District Magistrate may be withdrawn by the respective Magistrate by 
whom such powers were conferred. 

Corresponding Law : S. 41 of Act V of 1898. 

35. Powers of Judges and Magistrates exercisable by their sue- 
cessors-in-office. —(1) Subject to the other provisions of this Code, the 
powers and duties of a Judge or Magistrate may be exercised or performed 
by his successor-in-office. 

(2) When there is any doubt as to who is the successor-in-oflice of any 
Additional or Assistant Sessions Judge, the Sessions Judge shall determine 
by order in writing the Judge who shall, for the purposes of this Code or of 
any proceedings or order thereunder, be deemed to be the successor-in-office 
of such Additional or Assistant Sessions Judge. 

(3) When there is any doubt as to who is the successor-in-office of any 
Magistrate, the Chief Judicial Magistrate, or the District Magistrate, as the 
case may be, shall determine by order in writing the Magistrate who shall, 
for the purposes of this Code or of any proceedings or order thereunder, be 
deemed to be the successor-in-officc of such Magistrate. 

Corresponding Law ; S. 559 of Act V of 1898. 

Chapter IV 

A. —POWERS OF SUPERIOR OFFICERS OF POLICE 

36. Powers of superior officers of police. —Police officers superior 
in rank to an officer in charge of a police station may exercise the same 
powers, throughout the local area to which they are appointed, as may be 
exercised by such officer within the limits of his station. 

Corresponding Law : S. 551 of Act V of 1898. 

B. —AID TO THE MAGISTRATES AND THE POLICE 

37. Public wben to assist Magistrates and police. —Every person 
is bound to assist a Magistrate or police officer reasonably demanding his 
aid— 

(fl) in the taking or preventing the escape of any other person whom 
such Magistrate or police officer is authorised to arrest; or 
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(b) in the prevention or suppression of a breach of the peace; or 

(c) in the prevention of any injury attempted to be committed to any 
railway, canal, telegraph or public property. 

Gorresponding Law: S. 42 of Act V of 1898. 

38. Aid to person, other than police officer, executing war¬ 
rant.—When a warrant is directed to a person other than a police officer, 
any other person may aid in the execution of such warrant, if the person to 
whom the warrant is directed be near at hand and acting in the execution 
of the warrant. 

Corresponding Law : S. 43 of Act V of 1898. 

39. Public to giv^ information of certain offences.—(1) Every 
person, aware of the commission of, or of the intention of any other person 
to commit, any offence punishable under any of the following sections of the 
Indian Penal Code (45 of 1860), namely: 

(t) Sections 121 to 126, both inclusive, and Section 130 (that is to 
say, offences against the State specified in Chapter VI of the said 
Code) ; 

(it) Sections 143, 144, 145, 147 and 148 (that is to say, offences 
against the public tranquillity specified in Chapter VIII of the 
said Code) ; 

(m) Sections 161 to 165-A, both inclusive (that is to say, offences relat¬ 
ing to illegal gratification) ; 

(iv) Sections 272 to 278, both inclusive (that is to say, offences relating 
to adulteration of food and drugs, etc.); 

(p) Sections 302, 303 and 304 (that is to say, offences affecting life); 

(w) Section 382 (that is to say, offence of theft after preparation made 
for causing death, hurt or restraint in order to the committing of 
the theft) ; 

(vii) Sections 392 to 399, both inclusive, and Section 402 (that is to 
say, offences of robbery and dacoity); 

(viii) Section 409 (that is to say, offence relating to criminal breacn of 
trust by public servant, etc.) 

(ix) Sections 431 to 439, both inclusive (that is to say, offences of 
mischief against property) ; 

(x) Sections 449 and 450 (that is to say, offence of house-trespass); 

(xi) Sections 456 to 460, both inclusive (that is to say, offences of 
lurking house-trespass); and 

(xii) Sections 489-A to 489-E, both inclusive (that is to say, offences 
relating to currency notes and bank notes), 

shall, in the absence of any reasonable excuse, the burden of proving which 
excuse shall lie upon the person so aware, forthwith give information to the 
nearest Magistrate or police officer of such commission or intention. 

(2) For the purposes of this section, the term “offence^' includes any act 
committed at any place out of India which would constitute an offence if 
committed in India. 

Corresponding Law: S. 44 of Act V of 1898. 
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40. Duty of officers employed in connection with the affairs of 
a village to make certain report. —(1) Every officer employed in con¬ 
nection with the affairs of a village and every person residing in a village 
shall forthwith communicate to the nearest Magistrate or to the officer in 
charge of the nearest police station, whichever is nearer, any information 
which he may possess respecting— 

(a) the permanent or temporary residence of any notorious receiver 
or vendor of stolen property in or near such village ; 

(b) the resort to any place within, or the passage through, such village 
of any person whom he knows or reasonably suspects, to be a 
thug, robber, escaped convict or proclaimed offender; 

(c) the commission of, or intention to commit, in or near such village 
any non-bailable offence or any offence punishable under Sec¬ 
tion 143, Section 144, Section 145, Section 147, or Section 148 of 
the Indian Penal Code (45 of 1860) ; 

(d) the occurrence in or near such village of any sudden or unnatural 
death or of any death under suspicious circumstances or the 
discovery in or near such village of any corpse or part of a 
corpse, in circumstances which lead to a reasonable suspicion 
that such a death has occurred or the disappearance from such 
village of any person in circumstances which lead to a reasonable 
suspicion that a non-bailable ollence has been committed in 
respect of such person; 

(^) the commission of, or intention to commit, at any place out of 
India near such village any act which, if committed in India, 
would be an offence punishable under any of the following 
sections of the Indian Penal Code (45 of 1860), namely, 231 to 
238 (both inclusive), 302, 304, 382, 392 to 399 (both inclusive), 
402, 435, 436, 449, 450, 457 to 460 (both inclusive), 489-A, 
489-B, 589-G and 489-D; 

(/) any matter likely to affect the maintenance of order or the pre¬ 
vention of crime or the safety to person or property respecting 
which the District Magistrate, by general or special order made 
with the previous sanction of the State Government, has directed 
him to communicate information. 

(2) In this section, 

(i) “village'^ includes village-lands ; 

(tf) the expression “proclaimed offender^^ includes any person pro¬ 
claimed as an offender by any Court or authority in any terri¬ 
tory in India to which this Code does not extend, in respect of 
any act which if committed in the territories to which this Code 
extends, would be an offence punishable under any of the 
following sections of the Indian Penal Code (45 of 1860), namely, 
302, 304, 382, 392 to 399 (both inclusive), 402, 435, 436, 449, 
450 and 457 to 460 (both inclusive) ; 

(tit) the words “officer employed in connection with the affairs of the 
village^" means a member of the panchayat of the village and 
includes the headman and every officer or other person appoint¬ 
ed to perform any function connected with the administration of 
the village. 

Corresponding Law : S. 45 of Act V of 1898. 
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Forms 12 to 27 

FORM No. 12 

BOWD TO KEEP THE PEACE 

[See Sections 106 and 107) 

Whereas I, {name)y inhabitant of [place)^ have been called upon to enter 
into a bond to keep the peace for the term of or until the comple¬ 
tion of the inquiry in the matter of now pending in the Court 

of , I hereby bind myself not to commit a breach of the peace, or 

do any act that may probably occasion a breach of the peace, during the 
said term or until the completion of the said inquiry and, in case of my 
making default therein, 1 hereby bind myself to forfeit to Government the 
sum of rupees 

Dated, this day of , 19 . 

'Signature) 

CorrcBponding Law: Form X and Section 107 of Act V ol' 1898. 

FORM No. 13 

liOND FOR GOOD BEHAVIOUR 

[See Sections 108, 109 and 110) 

Whereas I, [name), inhabitant of [place), have been called upon to enter 
into a bond to be of good behaviour to Government and all the citizens of 
India for the term of [slate the period) or until the completion of the inquiry 
in matter of now pending in the Court of , I hereby 

bind myself to be of good behaviour to Government and all the citizens of 
India during the said term or until the completion of the said inquiry; and, 
in case of my making default therein, I hereby bind myself to forfeit to 
Government the sum of rupees 

Dated, this day of , 19 . 

[Signature) 

[Where a bond with sureties is to be executed, add ). 

We do hereby declare ourselves sureties for the above-named that he 
will be of good behaviour to Government and all the citizens of India during 
the said term or until the completion of the said inquiry; and, in case of his 
making default therein, we bind ourselves, jointly and severally, to forfeit 
to Government the sum of rupees 

Dated, this day of , 19 . 

[Signature) 

Corresponding Law : Form XI and Sections 108, 109 and 110 of Act V of 1898. 
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FORM No. 14 

SUMMONS ON INFORMATION OF A PROBABLE BREACH OF THE PEACE 

{See Section 113) 

To of 

Whereas it has been made to appear to me by credible information that 
{state the substance of the information) , and that you are likely to commit a 
breach of the peac(^ {or by which act a breach of the peace will probably be 
occasioned), you are hereby required to attend in person {or by a duly 
authorised agent) at the office of the Magistrate of on the 

of 19 , at ten o^clock in the forenoon, to show cause why 

you should not be required to enter into a bond for rupees [when 

sureties are required^ add^ and also to give security by the bond of one {or two, 
as the case may be) surety {or sureties) in the sum of rupees (each if more 

than one)^y that you will keep the peace for the term of 

Dated, this day of , 19 . 

{Seal of the the Court) {Signature) 

Corresponding Law : Form XII and Section 114 of Act V of 1898. 

FORM No. 15 

WARRANT OF COMMITMENT ON FAILURE TO FIND SECURITY TO KEEP 

THE PEACE 

{See Section 122) 

To the Officer in charge of the Jail at 

Whereas {name and address) appeared before me in person (or by his 
authorised agent) on the day of in obedience to a summons 

calling upon him to show cause why he should not enter into a bond for 
rupees with one surely (or a bond with two sureties each in rupees 

), that he, the said {name), would keep the peace for the period of 
months; and whereas an order was then made requiring the said 
{name) to enter into and find such security {state the security ordered when it 
differs from that mentioned in the summons), and he has failed to comply with 
the said order; 

This is to authorise and require you to receive the said {name) into 
your custody, together with this warrant, and him safely to keep in the said 
Jail for the said period of {term of imprisonment) unless he shall in the mean¬ 
time be lawfully ordered to be released, and to return this warrant with an 
endorsement certifying the manner of its execution. 

Dated, this day of , 19 . 

{Seal of the Court) {Signature) 

Corresponding Law ; Form XIII and Section 130 of Act V of 1898. 

FORM No. 16 

WARRANT OF COMMITMENT ON FAILURE TO FIND SECURITY FOR GOOD 

BEHAVIOUR 

{See Section 122) 

To tlie Officer in charge of the Jail at 
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Whereas it has been made to appear to me that [name and description) has 
been concealing his presence within the district of and that there is 

reason to believe that he is doing so with a view to committing a cognizable 
offence; 


or 

Whereas evidence of the general character of {name and designation) has 
been adduced before me and recorded, from which it appears that he is 
an habitual robber {or house-breaker, etc., as the case may be) ; 

And whereas an order has been recorded stating the same and requiring 
the said(«flmf) to furnish security for his good behaviour for term of 
the period) by entering into a bond with one surety {or two or more sureties, 
as the case may be), himself for rupees , and the said surety ( or each of the 
said sureties) for rupees , and the said {name) has failed to comply 

with the said order and for such default has been adjudged imprisonment for 
{state the term) unless the said security be sooner furnished; 

This is to authorise and require you to receive the said {name) into 
your custody, together with this warrant and him safely to keep in the Jail, 
or if he is already in prison, be detained therein for the said period of {term of 
imprisonment) unless he shall in the meantime be lawfully orderc’d to be 
released, and to return this warrant with an endorsement certifying th(j 
manner of its execution. 

Dated, this day of ,19 . 

{Seal of the Court) {Signature) 

Corresponding Law : Form XIV and Section 123 of Act V of 1898. 

FORM No. 17 

WARRANT TO DISCHARGE A PERSON IMPRISONED ON FAILURE TO GIVE SECURITY 

{See Sections 122 and 123) 

1 o the Officer in charge of the Jail at {or other officer in whose 

custody the person is ). 

Whereas {name and description of prisoner) was committed to your custody 
under warrant of the Court, dated the day of 19 ; and has 

since duly given security under section of the Code of Criminal Pro¬ 

cedure, 1973; 

or 

Whereas {name and description of prisoner) was committed to your custody 
under warrant of the Court, dated the day of 19 ; and there 

have appeared to me sufficient grounds for the opinion that he can be 
released without hazard to the community; 

This is to authorise and require you forthwith to discharge the said 
{name) from your custody unless he is liable to be detained for some other 
cause. 

Dated, this day of , 19 • 

{Seal of the Court) {Signature) 

CorrMponding Law : Form XV and Sections 123 and 124 of Act V of 1898. 
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FORM No. 18 

WARRANT OF IMPRISONMENT ON FAILURE TO PAY MAINTENANCE 

{See Section 125) 

To the Officer in charge of the Jail at 

Whereas {name description and address) has been proved before me to be 
possessed of sufficient means to maintain his wife {name) [or his child {name) 
or his father or mother {name)y who is by reason of {state the reason) unable to 
maintain herscdf {or himsdf)^ and to have neglected {or refused) to do so, and 
an order has been duly made requiring the said {name) to allow to his said 
wife (or child or father or mother) for maintenance the monthly sum of 
rupees ; and whereas it has been further proved that the said 

{name) in wilful disregard of the said order has failed to pay rupees , 
being the amount of the allowance for the month {or months) of ; 

And thereupon an order was made adjudging him to undergo imprison¬ 
ment in the said Jail for the period of ; 

This is to authorise and require you to receive the said {name) into your 
custody in the said Jail, together with this warrant, and there carry the said 
order into execution according to law, returning this warrant with an 
endorsement certifying the manner of its execution. 


Dated, this 

day of 

, 19 . 


{Seal of the Court) 



{Signature) 


Corresponding Law ; Form XL and Section 488 of Act V of 1898. 


FORM No. 19 

WARRANT TO ENFORCE THE PAYMENT OF MAINTENANCE BY ATTACHMENT 

AND SALE 

{See Section 125) 

To {name and designation of the police officer or other person to execute the 
warrant ). 

Whereas an order has been duly made requiring {name) to allow to his 
said wife {or child or father or mother) for maintenance the monthly sum of 
rupees , and whereas the said {name) in wilful disregard of the said 

order has failed to pay rupees , being the amount of the allowance 

for the month {or months) of ; 

This is to authorise and require you to attach any movable property 
belonging to the said {name) which may be found within the district of , 
and if within {state the number of days or hours allowed) next after such attach¬ 
ment the said sum shall not be paid {or forthwith)^ to sell the movable property 
attached, or so much thereof as shall be sufficient to satisfy the said sum, 
returning this warrant, with an endorsement certifying what you have done 
under it, immediately upon its execution. 

Dated, this day of , 19 , 

{Seal of the Court) 

Corresponding Law; Form XLl and Section 488 of Act V of 1898. 


{Signature) 
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FORM No. 20 

ORDER FOR THE REMOVAL OF NUISANCES 

{See Section 133) 

To {name, description and address ). 

Whereas it has been made to appear to me that you have caused an 
obstruction {or nuisance) to persons using the public roadway {or other public 
place) which, etc. {describe the road or public place), by etc., {state what it is that 
causes the obstruction or nuisance), and that such obstruction {or nuisance) still 
exists; 

or 

Whereas it has been made to appear to me that you are carrying on, as 
owner, or manager, the trade or occupation of {state the particular trade or 
occupation and the place where it is carried on), and that the same is injurious to 
the public health {or comfort) by reason {state briejly in what manner the injurious 
effects are caused), and should be suppressed or removed to a different place; 

or 

Whereas it has been made to appear to me that you are the owner {or 
are in possession of or have the control over) a certain tank {or well or 
excavation) adjacent to the public way {describe the thoroughfare), and that the 
safety of the public is endangered by reason of the said tank {or well or 
excavation) being without a fence {or insecurely fenced); 

or 

Whereas, etc., etc., (oj the case may be); 

I do hereby direct and require you within {state the time allowed) {state 
what is required to be done to abate the nuisance) or to appear at in the 

Court of on the day of next, and to show cause why this 

order should not be enforced; 

or 

I do hereby direct and require you within {state the time allowed) to cease 
carrying on the said trade or occupation at the said place, and not again to 
carry on the same, or to remove the said trade from the place where it is 
now carried on, or to appear, etc.; 

or 

I do hereby direct and require you within {state the time allowed) to put up 
a sufficient fence {state the kind of fence and the part to be fenced) ; or to appear, 
etc.; 

or 

I do hereby direct and require you, etc., etc., {as the case may be). 

Dated, this day of , 19 . 

{Seal of the Court) {Signature) 

Corresponding Law : Form XVI and Section 133 of Act V of 1898. 

FORM No. 21 

MAGISTRATE'S NOTICE AND PEREMPTORY ORDER 

{See Section 141) 
l o {name, description and address ). 
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I hereby give you notice that it has been found that the order issued on 
tlie day of requiring you {state substantially the requisition in the 
order) is reasonable and proper. Such order has been made absolute, and 
I hereby direct and require you to obey the said order within (state the time 
allowed)^ on peril of the penalty provided by the Indian Penal Code for 


disobedience thereto. 




Dated, this 

(Seal of the Court) 

day of 

, 19 . 

(Signature) 


Corresponding Law: Form XVllI and Section 140 of Act V of 1898. 

FORM No. 22 

INJUNCTION TO PROVIDE AGAINST IMMINENT DANGER PENDING 1NQ.UIRY 

(See Section 142) 

To (name, description and address ). 

Whereas the inquiry into the conditional order issued by me on the 
day of , 19 5 is pending, and it has been made to appear to me that 

the nuisance mentioned in the said order is attended with such imminent 
danger or injury of a serious kind to the public as to render necessary 
immediate measures to prevent such danger or injury, I do hereby, under 
the provisions of Section 142 of the Code of Criminal Procedure, 1973, direct 
and enjoin you forthwith to (state plainly what is required to be done as a 
temporary safeguard), pending the result of the inquiry. 


Dated, this 

day of 

, 19 . 


(Seal of the Court) 



(Signature) 


Corresponding Law : Form XIX and Section 142 of Act V of 1898. 

FORM No. 23 

magistrate's order PROHIBITING THE REPETITION, ETC., OF A NUISANCE 

(See Section 143) 

To (name, description and address ). 


Whereas it has been made to appear to me that, etc. (state the proper 
recital, guided by Form No. 20 or Form No. 24, as the case may be); 

I do hereby strictly order and enjoin you not to repeat or continue, the 


said nuisance. 




Dated, this 
(Seal of the Court) 

day of 

, 19 . 

(Signature) 


Corresponding Law : Form XX and Section 143 of Act V of 1898. 

FORM No. 24 

magistrate's ORDER TO PREVENT OBSTRUCTION, RIOT, ETC, 

(See Section 144) 

To (name, description and address). 

Whereas it has been made to appear to me that you are in possession 
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(or have the management) of (describe clearly the property), and that, in digging 
a drain on the said land, you are about to throw or place a portion of the 
earth and stones dug-up upon the adjoining public road, so as to occasion 
risk of obstruction to persons using the road ; 

or 

Whereas it has been made to appear to me that you and a number of 
other persons (mention the class of persons) are about to meet and proceed in a 
procession along the public street, etc., (as the case may be) and that such 
procession is likely to lead to a riot or an affray; 

or 

Whereas, etc., etc., (as the case may be) ; 

I do hereby order you not to place or permit to be placed any of the 
earth or stones dug from land on any part of the said road ; 

or 

T do hereby prohibit the procession passing along the said street, and 
strictly warn and enjoin you not to take any part in such procession (or as the 


case recited may require ). 




Dated, this 
(Seal of the Court) 

day of 

, 19 . 

(Signature) 


Gorreflponding Law : Form XXI and Section 141 of Act of 1898. 


FORM No. 25 

WAOISTRATE^S ORDER DECLARING PARTY ENTITLED TO RETAIN POSSESSION OF 

LAND, ETC., IN DISPUTE 

(See Section 145) 

It appears to me, on the grounds duly recorded, that a dispute, likely to 
induce a breach of the peace, existed between (describe the parties by name and 
residence or residence only if the dispute be between bodies of villagers) concerning 
certain (state concisely the subject of dispute), situate within my local jurisdiction, 
all the said parties were called upon to give in a written statement of their 
respective claims as to the fact of actual possession of the said (the subject of 
dispute), and being satisfied by due inquiry had thereupon, without reference 
to the merits of the claim of either of the said parties to the legal right of 
possession, that the claim of actual possession by the said (name or names or 
description) is true ; I do decide and declare tha t he is (or they are) in possession 
of the said (the subject of dispute) and entitled to retain such possession until 
ousted by due course of law, and do strictly forbid any disturbance of his (or 


their) possession in the meantime. 



Dated, this day of 

, 19 . 


(Seal of the Court) 


(Signature) 


Corresponding Law: Form XXII and Section 145 of Act V of 1898. 

FORM No. 26 

MARRANT OF ATTACHMENT IN THE CASE OF A DISPUTE AS TO THE 
POSSESSION OF LAND, ETC. 

(See Section 146) 

To the Officer in charge of the police station at 
(or. To the Collector of ). 
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Whereas it has been made to appear to me that a dispute likely to induce 
a breach of the peace existed between {describe the parties concerned by name and 
residence, or residence only if the dispute be between bodies of villagers) concerning 
certain [slate coruisely the subject of dispute) situate within the limits of my 
jurisdiction, and the said parties were thereupon duly called upon to state in 
writing their respective claims as to the fact of actual possession of the said 
[the subject of dispute), and whereas, upon due inquiry into the said claims, I 
have decided that neither of the said parties was in possession of the said [the 
subject of dispute) [or I am unable to satisfy myself as to which of the said 
parties was in possession as aforesaid); 

This is to authorise and require you to attach the said [the subject oj 
dispute) by taking and keeping possession thereof, and to hold the same under 
attachment until the decree or order of a competent Court determining the 
rights of the parties, or the claim to possession, shall have been obtained, and 
to return this warrant with an endorsement certifying the manner of its 


execution. 




Dated, this 
[Seal of the Court) 

day of 

, 19 . 

[Signature) 


Corresponding Law; Form XXIII and Section 146 of Act V of 1898. 

FORM No. 27 

magistrate’s order prohibiting the doing of anything on 


LAND OR WATER 

[See Section 147) 

A dispute having arisen concerning the right of use of [state concisely the 
subject of dispute) situate within my local jurisdiction, the possession of 
which land [or water) is claimed exclusively by [describe the person or persons), 
and it appears to me, on due inquiry into the same, that the said land [or 
water) has been open to the enjoyment of such use by the public [or if by an 
individual or a class of persons, describe him or them) and [if the use can be enjoyed 
throughout the year) that the said use has been enjoyed within three months of 
the institution of the said inquiry [or if the use is enjoyable only at a particular 
season, say, “during the last of the seasons at which the same is capable of 
being enjoyed”); 

I do order that the said [the claimant or claimants of possession) or any one 
in their interest, shall not take [or retain) possession of the said land [or 
water) to the exclusion of the enjoyment of the right of use aforesaid, until 
he [or they) shall obtain the decree or order of a competent Court adjudging 
him [or them) to be entitled to exclusive possession. 


Dated, this 

day of 

, 19 . 


[Seal of the Court) 



[Signature) 


Corresponding Law : Form XXIV and Section 147 of Act V of 1898. 



APPENDIX C 

ORDINARY POWERS OF STATE MAGISTRATES 


1. Ordinary Powers of a Magistrate of the second class 

(1) Power to pass sentence of imprisonment for a term not exceeding 
one year, or of fine not exceeding one thousand rupees, or both. 
Section 29(3). 

(2) Power to arrest or direct the arrest of, and to commit to custody, 
a person committing an offence in his presence of, Section 44(1). 

(3) Power to arrest, or direct the arrest in his presence of, an 
offender, Section 44(2). 

(4) Power to endorse a warrant or to order the removal of an accused 
person arrested under a warrant. Sections 78(2) & 79(3). 

(5) Power to issue proclamations in cases iudicially before him, 
Section 82. 

(6) Power to attach and sell property of an absconder, in cases 
judicially before him. Section 83. 

(7) Power to order release, sale and restoration of an attached 
property, Section 85. 

(8) Power to require search to be made for letters and telegrams. 
Section 92(3). 

(9) Power to issue search-warrant. Section 93(1) & (3). 

(10) Power to authorise detention (not being a detention in the custody 
of the police) of a person during a police investigation, 
Section 167. 

(11) Power to postpone issue of process and inquire into the case 
himself. Section 202. 

(12) Power to detain an offender found in Court, Section 319(3) 
& (4). 

(13) Power to issue commission for examination of witness, Sec¬ 
tion 284. 

(14) Power to recover forfeited bond for appearance before Magis¬ 
trate’s Court, Sections 446 & 447. 

(15) Power to make order as to custody and disposal of property, 
pending inquiry or trial, Section 451. 

(16) Power to make order as to disposal of property, Section 452. 

(17) Power to sell property of perishable character. Section 459. 

(18) Power to swear affidavits. Section 297. 

(19) Power to make local inspection. Section 310. 

(20) Power to record confession, Section 164. 

(21) Power to stop proceedings on sanction from the Chief Judicial 
Magistrate, Section 249. 



420 CRIMINAL TRIAL AND JUDGMENT [ApP. 

2. Ordinary Powers of a Judicial Magistrate of the first class 

(1) The ordinary powers of a Magistrate of the second class. 

(2) Power to pass sentence of imprisonment for a term not exceeding 
three years, or of fine not exceeding five thousand rupees, or 
of both. Section 29(2). 

(3) Power to issue authorisation to the police to investigate non- 
cogriizable cases, Section 155(2). 

(4) Power to authorise by warrant search of place suspected to contain 
stolen property, forged documents etc., Section 94(1). 

(5) Power to issue a search warrant for persons wrongfully confined. 
Section 97. 

(6) Power to compel restoration of abducted females, Section 98. 

(7) Power to record confessions, Section 164. 

(8) Pow'er to authorise detention of accused persons, Section 167. 

(9) Power to stop proceedings, Section 258. 

(10) Power to convert summons case to warrant case. 

(11) Power to try summarily. Section 260. 

(12) Power to issue commission for examination of witness, Section 284. 

(13) Power to tender pardon to accomplices, Section 306. 

(14) Power to make ordeis of maintenance, Section 125. 

(15) Power to take evidence on commission. Section 286. 

(16) Power to recover and forfeit bonds for appearance, Sections 446 
& 447. 

(17) Power to commit for trial, Sections 207 to 209. 

(18) Power to make orders as to first offenders. Section 360. 

(19) Power to make order for notifying address of previously convicted 
offender. 

(20) Power to sentence imprisonment in default of fine. Section 30. 

(21) Power to pass sentence in cases of conviction of several offences at 
a trial. 

(22) Power to issue summons or warrants, Section 187. 

(23) Power to receive police reports. 

(24) Power to entertain complaints. 

(25) Power to entertain police reports. Section 190. 

(26) Power to entertain cases without complaints, Section 190. 

(27) Power to make over cases, when ernpowerd by the Chief Judicial 
Magistrate, Section 192(2), 

(28) Power to withdraw cases made over under Section 192(2) 
Section 410(2). 

3. Ordinary Powers of the Chief Judicial Magistrates and Additional 
Chief Judicial Magistrates 

(1) All the ordinary powers of first and second class Magistrates. 
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(2) Power to pass sentence except a sentence of death, or of life 
imprisonment or imprisonment for a term exceeding seven years, 
Section 29(1). 

(3) Power to exercise general control over other Judicial Magistrates, 
Section 12 (3) (6). 

(4) Power to define local jurisdiction of Magistrates, Section 14. 

(5) Power to exercise jurisdiction in subordination of the Sessions 
Judge, Section 15(1). 

(6) Power to make rules for distribution of business among Judicial 
Magistrates. 

(7) Power to try juveniles. Section 27. 

(8) Power to issue warrants. Section 73. 

(9) Power to order investigation. Section 156(3). 

(10) Power to empower second class Magistrate to take cognizance, 
Section 190. 

(11) Power to make over cases to other Magistrates, Section 192. 

(12) Power to recall cases. Section 410. 

(13) Power to decide reference where Magistrate cannot pass adequate 
sentence, Section 325. 

(14) Power to record grounds of decisions, Section 404. 

(15) Power to make inquiry when directed by the High Court or the 
Sessions Judge, Section 398. 

4. Ordinary Powers of Metropolitan Magistrates 

(1) All the ordinary powers of a Judicial Magistrate first class, in a 
Metropolitan area. Sections 16 & 29(4). 

(2) Powers exercisable in subordination to the Chief Metropolitan 
Magistrate, Section 17. 

(3) Judgment by Metropolitan Magistrate need not contain urnieces- 
sary details except those required by Section 355. 

5. Ordinary Powers of the Chief Metropolitan Magistrates and 
Additional Chief Metropolitan Magistrates 

(1) All ordinary powers of Metropolitan Magistrates. 

(2) All ordinary powers of a Chief Judicial Magistrate in a Metro¬ 
politan area. 

(3) Powers exercisable in subordination to the Sessions Judge. 

(4) Subordination of every other Metropolitan Magistrate to the 
Chief Metropolitan Magistrate, Section 19. 

6. Ordinary Powers of Executive Magistrates 

(1) Power to arrest or direct arrest of and to commit to custody a 
person committing an offence in presence of, Section 44(1) & (2). 

(2) Power to execute warrant forwarded from outside jurisdiction, 
Section 78. 
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(3) Power to endorse warrant directed to police officer for execution 
outside jurisdiction. Section 79. 

(4) Power to direct removal in custody by Magistrate when person 
arrested is brought before the Executive Magistrate, Section 81. 

(5) Power to order search of letters and telegrams, Section 92(3). 

(6) Power to order disposal of things found in search beyond 
jurisdiction, Section lUl. 

(7) Power to take cognizance of Preventive Proceedings under 
Sections 107, 108, 109, 116, 133, 145, 146 & 147. 

(8) Power to order dispersal of unlawful assembly, Section 129 

(9) Power to call for help of armed forces, Section 130. 

(10) Power to swear affidavits, Section 297. 

(11) Power to issue proclamations, Section 144. 

(12) Power to make local inspection, Section 310. 

(13) Power to make inquest. Section 174. 

(14) Power to order search of place suspected to contain stolen 
property or forged documents. Section 94. 

(15) Power to order search of persons wrongfully confined. Section 97. 

7. Ordinary Powers of the District Magistrates 

(1) All the ordinary powers of Executive Magistrates and Sub- 
divisional Magistrates. 
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Accused 

—acquittal of, 176 

—can, charged with abetment be convicted of the 
offence, 326 

—cannot give evidence for prosecution, 178 
—defence of, 177 
—examination of, 171 
—history of, examination of, 173-74 
—meaning of, 335 
—must be examined, 174 
—no oath to, 174 
—plea of, how to be recorded, 164 
—procedure for recording plea of, 164 
—questions to be put to, 175-76 
—written statement of, 175 

Act, of Athens, 2 

Acquittals, appellate powers in, 379-80 
Adjournments, 

—subject to costs, 344-45 
—terms of, 345 

Administration of justice, 25 

—civil & criminal wrongs, 26 
—purposes of, 26 

Appeals 

—admission of, 374 
—calling for record in, 373-74 
—calling for prisoner in, 373-74 
—form of, 372 
—from acquittals, 377-79 
—from conviction, 380 
—judgments in, 375-76 
—memo of, 372-73 
—no dismissal in default, 373 
—summary dismissal of, 374-75 

Appellant 

—to be given opportunity of being heard, 374 

Arguments 

—memorandum of, 179 
—oral arguments, 179 
—to be heard, 23 
—to be oral & written, 24, 179 


substantive 
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Akers, 5 

Armed Forces, protectioo to members of, 343 

Aristotle, 5 

Attitudes 

—at different levels, 51 
—for different jobs, 51 
—how to develop, 51 
—what is, 50 

Austiu, Jobo, 5 
Bull 

—and its amount, 292-96 
—and recognizance, 291 
—after conviction, 436 
—anticipatory, 305-09 

—appeals against orders granting, 300 
—generally, 291 
—historical perspective, 296-97 
—in bailable & non-bailable offenc<?s, 296 
—object of, 291-92 

—power of Session Judge, to grant, 298 
—social aspect of, 292-93 

—whether cancellation of, on committal, 299 
—yardsticks to be applied, 297 

Beuefilt of doubt, 283-84 
Bentbam, J., 41 
Bickle Alexander, 6 
Black HL, 41-43 
Bonds, 15 

Burden of proof, 283 
Case law, 39-49 

—how to be dealt with, 47 

Charge, 106-23 

—alteration of, 116-17 
—consequences of alteration, 117 
—convt:rsion of, 119 
—form and requirements of, 107 
—forms of, 119-23 
—framing of, 118 
—in warrant trials, 161 
—in the alternative, 114 
—joinder of, 109-13 
—non-framing of, 119 
— what must contain, 107-10 
—where not framed, 116 

Co-accused 

—as a witness, 334-35 
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Cognizance 

—of criminal offences, 101 
—of offences, by Magistrates, 98-123 
—of offences, how taken, 98 
—significance of, 99 
—to depend on what, 99 

Complaints 

—cognizance of, 103 
—by Magistrates, 104 
—on same facts, 105 
—inquiry in, 103 
—second complaint, 105 

Complainant 

—appearance of, 136-37 
—non-appearance of, 136 
—withdrawal of complaint by, 137 

Confession 

—a solemn act in recording, 257 
—definition of, 284-85 
—generally, 285 
—how to record, 253-37 
—in England, 287 
—in United States, 287-88 
—need for caution in recording, 288 
—object of, 105 
—of co-accused, 273-87 
—probative value of, 287 
—retracted, 288 
—when admissible, 285-87 

Contempt 

—fresh charge of, 208 
—in cases of publication, 217-19 
—nature of proceeding in, 217 
—not ex-facie, 208-10 
—object & purpose of, 202-4 
—of Courts Act, 205 
—procedure in, 205-6 
—procedure in certain cases, 204 
—procedure in proper, 204-5 
—what is, 210-17 

—where refusal to answer or to produce document, 219 

Counsel 

—at government expense, 22 
—Court &, 17 

—duty towards Court, of, 18 
—functions of, 18 
—for defence, 21 
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Court 

—and different agencies^ 54 
—& the Counsel, 17 
—& the executive, 11 
—& the parties, 13 
—as a change agent, 53 
—counsels duty towards, 18 
—duty of, 14 
—deportment in, 10 
—functions of, 53-6 
—Law Commission Report on^s, 53 
—to be open, 330-31 
—where can be held, 329-30 

—whether Judge or Magistrate, empowered to decide place of hold¬ 
ing, 329 

Crime 

—and the law, 59 
—decision making in, 58 
—Report of, 58 
—Stages of, 58-9 

Criminal Offences, 101 
Criminal Trial 

—before Magistrate, 132-51 
— of person pardoned, 186 
—of summons case, 132-34 
—of warrant cases, 138-39 
—procedure at, 134-36 
—the order in summons case, 136 
—special procedure of, 184 
—Referred trials, 341-43 

Cross examination, 339-41 
Decision Making 

—& information, 57 
—in crime, 58 
—elements of, 358 
—what constitutes, 52 
—what is, 52 

Diary, 

—case, 276 

Disputes 

—& preventive orders, 60-97 

Dying Declaration 

—as evidence, 265-66 
—evidentiary value of, 266-67 
—How to record, 258 

—precautions the magistrate must take, 259 
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Dying Dcclaretion {contd.) 

—second dying declaration, 259 
—what is, 258 

Evidence 

—absolute certainties in, not needed, 261-62 
—applicability of certain principles to, 263 
—accomplice's, 272-73 
—appreciation of, 260-61 
—approver's, 271-72 
—chemical examincr^s, 238-39 
—circumstantial, 273-74 
—concept of, 165 
—expert^!, 270 
—general rules of, 235-37 
—how to be recorded, 246 
—inferences from, 261 
—judicial, 165 
—medical, 237-38 
—mode of recording, 248-49 
—of child witness, 269-70 
—on affidavits, 239 
—special rules of, 237-42 
—record of, in absence of accused, 240-42 
—record of, in other cases, 247-48 
—record of, in summons cases, 247 
—to be recorded in presence of the accused, 246 
—to bi recorded after excluding other witnesses, 246 
—to be read over to the witness, 249-50 
—to be taken down in narrative form, 248 
—where care necessary, 262 

Frank Jerome, 6, 43 

Fmdman, 40 

Horourtz D. 6, 42 

Inquiry 

—test of, 392-93 
—when to be directed, 392 

Identification 

—as evidence, 279-80 
—value of, 280-81 

Immovable property 

—disputes as to, 82-97 
—nature of proceedings in disputes of, 90 
—police report, value of, in disputes of, 90 
—procedure in disputes of, 87 
—scope of inquiry in disputes of, 86, 87 

Interpretation of Statutes, 242-45 
—of penal statutes, 242-45 
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Irreg^ularities 

—curable & incurable, 337-38 
—which vitiate trial, 338-39 

Judge 

—& dispensation of justice, 8-10 
—& his task, 8 
—deportment in court, 10 
—English Judges, 10 
—functions of, 14 
—right of, to put questions, 15 
—should he come prepared, 15 

Judgment 

—appellate, 372, 376-95 
—and order, 351 
—commencement of, 352-53 
—common errors in, 356 
—contents of, 362 

—death of Judge after delivery of, 351 
—decision in, 363-63 
—definition of, 361 
—delivery of, 350, 366-67 
—how to be pronounced, 349-50 
—how to be written, 366 
—length & Volume of, 355-56 
—legal requirements of, 360-62 
—of acquittal, 180 
—of finding of quilt, 180 
—procedure for delivery of, 370 
—reasons for decisions in, 365 
—strictures in, 370-71 
—requirements of, 357 
—style & language of, 355-56 
—to be complete by itself, 354 
—when complete, 369 

—whether a successor judge can pronounce, 367-68 
—whether a successor Magistrate can pronounce, 368-69 

Judicial Machinery (Criminal Side), 31, 32 

Judicial Ethics, 16 

Judicial Precedents 

—and their value, 39 
—as sources of law, 39 
—Bickle on, 41 
—Bcntham on, 41 
—Black HL, on, 43 
—Cahn, E, on, 44 
—criticism against, 39 
—doctrine of, 41 
—Frank, J, on, 43 
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Judicial Precedeuta {cantd,) 

—Friedman, W, on, 40 
—Gray, JC, on, 42 
—Horowitz, 42 
—Lord Mansfield, on, 40 
—Obiter, 46 

—How to be dealt with, 47 
—persuasive & authoritative, 44, 45 
—Stanley on, 49 
—weight & value of, 48 

Jurisdiction 

—extent of, under orders u/s. 110, 73 
—preventive orders, 66, 67 
—territorial, 66 

Justice, administration of, 25 

Knowledge, 50 

Law 

—& administration of Justice, 2 
—& Upnishads, 3 
—Akers, on, 6 
—Aristotle, on, 5 
—^Austin on, 5 
—Bickle on, 6 
—Blackstone on, 5 
—definitions of, 5-7 
—Demonsthenes on, 5 
—De Montorency on, 5 
—Donald Horowitz, 6 
—English Judges & the, 10 
—Fquality before, 4 
—Erank, Jerome on, 6 
—Gray on, 6 
—Green on, 6 
—Hart, HLA on, 6 
—Hurst, JW on, 6 
—John Erskine, on, 5 
—Krishna Iyer, V. R., on, 7 
—natural law, 5 
—Radcliffe, on, 6 
—Roaul Berger on, 6 
—Recent juristic thinkings in, 6 
—Richardson on, 7 
—Rule of, 3 
—^What is, 3 
—^Wilson on, 6 

Law &; Grimes, 59 
Law Reforms, 138 
Limitation 

—for taking cognizance, 345-47 
—mode & manner, 346 
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Limitation [contd,) 

—object of, 347 
—of computation of, 346 
—protection against, 347 

Local Inspection, 332-34 

—conditions to be satisfied, 333 
—safeguards of, 332 
—the purpose of, 334 

Louis Nizer, author lawyer, 156 

Metropolitan Magistrates, 150-51 

Motive, 351 

Orders 

—as to expenses of witnesses, 327-28 

—conditions precedent to, 95 

—final, 93, 387-88 

—for disposal of property, 324-26 

—form of, u/s. 106 

—incurable defects in, 92, 93 

—in proceedings u/ss. 145 & 146, 95 & 96 

—in summons cases, 136 

—interlocutory, 384-87 

—of imprisonment, 323, 324 

—of pardon, 187 

—of sentence of death, 324 

—revisional, 381-84 

—u/s. 145 Cri PC, 91 

—u/s. 146 Cri PC, 93, 94, 95 

—u/ss. 145 & 146, 96 & 97 

—where accused absent, 314-15 

—where accused first offender or child, 320-23 

Pardon 

—the rationale behind, 187 
—variations by new Code, 188 
—what an order of, must contain, 187 
—who can be granted, 186-87 
—who can grant, 187 

Persons, 80 

Petty OfiFences, 149 

Preliminary Inquiry, 124-31 

—accused in, 130 
—pre-trial detention in, 130 
—procedure of, 124-29 
—scope of, 124-25 

Preventive Orders, 60-97 

—for security, 60 
—in cases of nuisances, 75 
—territorial jurisdiction in, 66 
—precautions in, 73 
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Preventive Proceedings 

—amount of bond in, u/s. 116(3), 74, 75 
—nature of, 74 
—orders in, 75 

Procedure 

—for cases u/s, 192(2), 228-30 

—for examination of witnesses, 226-28 

—for issue of commission, 227 

—for petty offences, 225 

—for non-attendance by witness, 220 

—in cases of previous conviction 184, 240 

—in cases of offences against public justice 196-202 

—in contempt cases, 202-19 

—in counter cases, 220 

—in set-off, 234 

—of trial of person pardoned, 186 
—summary, in cases of perjury, 201 
—where accused absent at trial, 225 
—where person refuses to answer, 219 
—where the accused does not understand, 186 
—where the Magistrate finds that case be committed, 195 
—in the matter of perjury cases, 196-202 

Proof, no proof of certain documents, 239-40 
—standard of, 365-66 

Prosecution 

—after order of discharge, 385 
—considerations for withdrawal of, 168 
—duty of, 20 
—the evidence for, 169 
—withdrawal of, 167 

Public Nuisances 

—inquiry of, 81-82 
—long standing. 80-81 
—orders in, 75 
—urgent cases of, 78-80 

Public Prosecutor, 156 

—opening statement by, 156, 160 

Punishment 

—circumstances to bo considered, 36-38 
—measure of, 35 
—principles, 34 
—theories of, 27-30 

Record 

—how to, examination of accused, 252 
—ing of dying declarations, 258 
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Record [contd.) 

—of evidence before High Court, 251 
—of evidence to be read over to the accused, 250-51 

Reference, 393 
Remand 

—principle & theory of, 309 
—under new Code, 309-12 

Remarks 

—about subordinate Courts, 394 
—expungtion of, 394-95 

Report 

—contents of, first information, 275-76 
— of information of crime, 275 
—first information, 274 
—of public officials, 274 

Revision 

—scope of, 391-92 
—second, 390-91 
—what orders revisable, 381-84 


Riot 

—appreciation of evidence in cases of, 282 

Security 

—for good behaviour from habitual offenders, 71 

—for keeping peace, 62 

—for keeping peace on conviction, 60, 61 

—nature of, u/s. 107, 116 Cri PC, 63 

—proceedings for, 60-97 

—scope of, 65 

—u/s. 109, Cri PC, 69 

—scope & object of u/s. 110, 72 

Sentence 

—suspension of, in bailable offences, 343-44 
—accused to be heard on, 181 
—procedure of, 182-83 

Session Judge, 129-30 
Session Trial 

—changes under new Code, 157 
—commencement of, 155 
—framing of charge in, 161 
—object of, 152 
—procedure in, 157 
—step by step guide to, 153 
—topography of, 152 
—under Code of, 73, 152 
—what is, 152 

—when does it commence, 158 
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Set-off 

—application to in cases of default of fine, 231-32 
—applcation to cases of life imprisonment, 232 
—for convictions under the old Code, 230-31 
—non-applicability of, 234 
—procedure & practice, 234 
—wide ranging applicability, 232 

Skills 

—at different levels, 50, 51 
—how to develop, 51 
—kinds of, 50 
—what is, 50, 51 

Sociology of law, 59 
Statement 

—use of previous, 276-78 

Summary Trials 
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